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MOI'YRHOCT 3AKOHCKOI' HACJbEBUBABA
BAHBPAYHUX CVYIIPY)XXHUKA C IIOCEBHUM OCBPTOM
HA OIUIYKY YCTABHOI' CYJIA BUX

‘Bophe Pakosuh'
Ilpasnu ghaxynmem Ynueepzumema y barwoj Jhyu

Ancmpakm: Y 06om unaHKy ce pacnpasma 0 Mo2yhHOCmu 3aKOHCKO2 Ha-
cvehusarba sanbpaunux cynpysxcHuka (napmuepa). Y noceonom ghoxycy je u
Kpumuyka Haauza oonyke Ycemasnoe cyoa buX op. AI1 4207/13 00 30.09.2016.
eooune. Ilonasu ce 00 xunomese 0a Hu NO3UMUBHONPABHO HU YNOPEOHONPAS-
HO HeMa OCHO8a 0a ce omoyhu (be3pesep8Ho U HeoePaHUUEeHO) NPABo 3aKOH-
cKoe Hacmehusarba usmehy 6anopaunux napmuepa, Koju umajy mocyhnocm oa
cKa0ONne OpaK u maoa cmeKkHy 3aKOHCKo npaso Hacwehusarsa. L{um 06oe uianka
ce oeneoa y ymsephusarsy mocyiHocmu 3aKoHCKo2 HAc/behusarba 6aHOPAYHUX
napmuepa y ynopeoHonpasnom konmekcmy (3emsmwe oueue CPPJ u esponcke
opoicase), y NO3UMUBHOM NPAY, Al U Y KPUMUYKO] AHAIU3U 00IYKe YCmasHoz2
cyoa buX y eée3u ca o6om memom.

Kuwyune pujeuu: sanbpauna 3ajeonuya, napmuepu, npaso Hacusehusarsa,
3aKOHCKO Hacwehusare, Hacwehusarve.

YBO/J]

BanOpauna 3ajennuna (lat. concubinatus, engl. non-marital cohabitation)
WM KOHKYOWHAT, c71000/1HA 3aj€HHIIA U CJ1., € 3ajeTHUIIA )KUBOTa MYIITKapIia
¥ KCHE KOja HacTaje Ha He)opMallaH HavuMH, Ha KOjU U MPECTaje, ajTk Koja Mopa
Jla MCITyHaBa HEKe MPOIMKCaHe YCIIOBE Jla OU Mpou3BoaAmiIa onpeleHa npaBHa
nejcTBa.? JemHo o] MpaBHUX JejcTaBa BAHOpaUHE 3ajCTHHIIC JeCTE U HACIHETHO
paBo. 3a pa3auKy oJ] PUMCKOT ITpaBa Koje je MO3HaBaji0 KOHKYOHHAT, CPEIHHO0-
BjEKOBHO IPaBO HHUje OMJI0 OJaroHakJIOHO BaHOpAaYHUM 3ajeHUIIAMa, JI0K ce

1 Banpennu npodecop, [IpaBuu daxyarer Yuusepsurera y bamwoj Jlyuu, djordje.rakovic@pf.unibl.org.
2 Buau Bue: Jlparana Panhenosuh, ,,BanOpauna 3ajennuna y Penyonuun Cpouju, Meecampeno pe-
suja, 14,2 (2017): 127-144.



Topnna 28. CPIICKA ITPABHA MIMCAO bpoj 55.

HakoH JIpyror cBjeTckor para aajy oapeljeHa aejcTBa BAHOpauHO]j 3ajeHHIN.
Hajuemihe ce xao ocobuHe BaHOpavHe 3ajeIHUIIE U3/Bajajy: Pa3IMUUTOCT IO-
JI0BA, 3ajeTHULIA )KUBOTA, Ay>KUHA BEHOT Tpajara U HEMOCTOjamhe 3aKOHOM ITPo-
NHCAHUX OPaYHUX CMETHHH.

Jla iu BaHOpauyHU NapTHEPH MOTY J1a HAaCJIMje/Ie jeTHO IpyTo IpemMa npaBu-
JMMa 3aKoHCKOT HacsbehuBama? [lo3Haro je na je OpayHu CyNpyKHUK 3aKOH-
CKM HaCJbeTHHK U J]a y HallleM HACJbEAHOM IMpaBy y MPBOM HACJbEAHOM PEay
Hacbelyje ca jerioM ocTaBHuoIla Ha jeTHAKE IHjeJI0BE, a Y IPyTOM HACJbETHOM
peny ca poauTesbUMa OCTaBHOLA TI0 jJeAHY MOJIOBUHY 3a0CTABILTHHE. Y OBOM
paay Iojla3u ce Of] XMIOTe3€ Ja HU MO3UTUBHOIPABHO HHU YIOPETHOIIPABHO
HeMa OCHOBa Jia ce oMoryhu (6e3pe3epBHO U HEOTPaHUUEHO MPABO) 3aKOHCKOT
HacsbehuBama n3Mel)y BaHOpauyHHUX MapTHEpa, KOju UMajy MOT'YhHOCT Aa CKJIo-
ne Opak U Taja CTeKHY 3aKOHCKO IpaBo HacsbehuBama. CBaKku Ipyrauuju cTaB
NoJipa3yMujeBa 10JaTHO pasMHIIIbamke U ypehuBame o/ cTpaHe 3aKOHOaBIIA.
[{usb oBor winaHka ce ornesa y yrephuBamy MOIryhHOCTH 3aKOHCKOT Hacsbehu-
Bama BaHOpAUHUX MapTHEpa y YNOPEAHONPABHOM KOHTEKCTY (3eMJbe OHMBIIIE
COPJ u eBporicke apkaBe), y MO3UTUBHOM IpaBy, ald U KPUTHUYKO] aHATTU3U
outyke YeraBHor cyna buX y Besu ca oBom TemoM. Mako je omgmyka YcTaBHOT
cyna buX 6p. AIl 4207/13 ox 30.09.2016. ronuHe Be3aHa 3a 3aKOHOIAABCTBO
®buX, 6uhe pazmorpena nocedbHo 300or Moryher yTuiiaja Ha Halle Mpaso.

2. DOPMAJIHA U3BOPU ITPABA HA IIOJPYUIY
BUBIIE C®PJ O MOI'YRHOCTU 3AKOHCKOT
HACJBEBUBABA BAHBPAYHUX CYIIPYXXKHUKA

Kon u3Bopa npaBa Ha OCHOBY KOjUX ce MOKe JTohu 10 ca3Hama 0 MOTyhHO-
CTH 3aKOHCKOT HacJbehuBama BaHOpauHUX CyNpyx)HHUKa Tpeba mohu ox ycraBa
Kao0 HajBUIIET MPABHOT aKTa. 3aTUM, KOPUCHO j€ TIOTJIeIaTH 3aKOHCKE MPOIHCeE,
npeBacxoaHo 3eMasba OuBme COPJ. YcraB Penybnuke Cpricke He perynuiie
MPEeLr3HO 0By MaTepujy. OH He CIIOMUILE U HE PETYJIUILE BAaHOpauHy 3aj€AHULLY
WJIH BeHa J1ejCTBa, oceOHOo HacsbeqHOopaBHa. CaMo HEKOJIMKO ofipenada Mory
OWTH o7 3HAUaja: U3jeHAYaBaLE Jjere poeHe BaH Opaka Uy Opakxy, MpemyIi-
Tame 3aKOHY Ja ypeau ofHoce y Opaky u mopoauiu (4. 36) u rapaHToBame
MpaBa Ha HacJbehuBame, aau y ckiiagy ca 3akoHoM (ui. 55). Hema excrumuuut-

3 Mapuja Hdpamxuh, ITopoouuno npaso u npasa djemema (beorpax: Ilpauu dakynrer y beorpany u
Cayx06enu racHuk, 2007), 144.

4 Kan je pujeu o BaHOpayHO] 3ajeIHUIM JMIA UCTOT 1Tojia Buan: Macarena Saez, ,,Same-Sex Marriage,
Same-Sex Cohabitation, and Same-Sex Families around the World: Why ‘Same’ Is So Different “, European
Review of Private Law, 19, 5 (2011): 631-668. Buau u: Mick Cunningham, ,,Gender in Cohabitation and
Marriage®, Journal of Family Issues, 26, 8 (2005): 1037-1061.
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He ozpende, Makap ynyhyjyhe, o BanOpaunoj 3ajeqaunu. J{akie, yctas je mpe-
MyCTHO 3aKOHO/ABILY Jla ypeu y CKJIaly ca CBOjUM CXBaTameM OBO nurame. C
npyre crpate, Ycras Penyonuke C. MakenoHuje npemnyIira 3akoHy ypehusame
HE caMo MPaBHUX OJJHOCA y OpaKy U MOPOAMILIH, KaKo TO YMHU YcTaB PermyOmnnke
Cprcke, Hero u 0 BaHOpauHoj 3ajenuunu (wi. 40). Yeras Penmybnuke Cpouje,
KOJU M3je/lHayaBa JejcTBO BaHOpauHe 1 OpauHe 3ajeHuLIe, caapxu ynyhyjyhy
onpendy Ha 3aKOHCKO ypehuBame /iejcTaBa BaHOpayHe 3ajeIHUIIE, alld U U3PH-
yuTy oapenly Aa je BaHOpayHa 3ajeHMIIA H3jelHaYeHa ca OpayHoM, y CKIIadLy
ca 3aKoHOM (uJI. 65). 'apaHTOBaHO je MpaBo Ha HacJbehuBame y CKIIay ca 3a-
KoHOM (ui1. 59). lakie, 3aKOHOAABALl MOXKE J1a YPEAU NMUTAkE 3aKOHCKOT Ha-
cipehuBama BaHOpaYHUX MapTHEPA Ha HAUMH KOjU cMaTpa 1jeIMCXOTHUM, alu
3aKOHOM U TI0J1 yCJIOBUMa Koje mpomnuuie. M apyru ycraBu caapke camo Je-
KJIapaTUBHE ofpenoe.

[TocTaBsba ce MuTame KaKBO je CTame 3aKOHOJABCTBA y 3eMJbamMa OMBILE
Jyrocnasuje? Jla nu je BaHOpauHU MapTHEP 3aKOHCKU HACJHEHUK M MO KOJUM
ycioBuMma?

VY ®enepauuju buX, BanOpaunu napTHep je 3aKOHCKU HacJbeAHUK (Wi. 9. 3a-
KoHa 0 HacJbehuBamwy - 30H).” BaHOpauHO CPOJCTBO M3j€HAYCHO je Y MOy
HacJbehuBama ca OpaunuM (ui. 4. 30HObuX). Mehytum, BanOpadHu napTHep
HEMa MPaBO Ha HACJbEACTBO aKO j€ HEroBa 3ajeJHHIIA )KUBOTA C OCTAaBUOLIEM
Ouia TpajHO mpecTaia npuje octaBuTesbeBe cMptu (Wi. 25. ct. 3. 30H ObuX).
OBaj 3aKkoH Jaje U AePUHHUIIN]Y BaHOpavYHe 3ajeIHUIIe 3a OTpede HACTHETHOT
npasa. To je 3ajeHMIIa KUBOTA )KEHE M MYyIIKapIia y CKJIaay ¢ ofpendama 3aKo-
Ha Koju ypelyje nopoandHe ogHOCe, a Koja je mpecTasia 0CTaBUTEJLEBOM CMphy.
Tpu cy enemeHTa oBako ofpeheHe BaHOpauyHe 3ajeTHUIIC: 3ajeIHUIIA )KUBOTA,
Pa3NIMYUTOCT MOJIOBA U MpecTaHak 3ajeqHuie cMphy ocrasuona. [locibenmu
eJIeMEeHT je Outan 300r HaBeneHor ui. 25. cT. 3. 3o0H ®buX. Banbpauna 3ajen-
HUIIA je mopoauuHuM npornucoM y @buX onpelena Tako na nopex eneMeHara
3ajeHULIE )KUBOTA U Pa3IMYUTOCTH IOJIOBA CAAPKU U 00aBe3y /1a BaHOpauyHU
CYIPY>KHUIIM HUCY Y OpaKky MM BaHOpaYHO]j 3aj€AHUIH ca APYroM 0coOoM (He-
HoCTOjame ojjpel)eHe CMeTHe), Kao U eeMEHT TPajHOCTH: /1a j€ Tpajaia HajMambe
TpHU rofuHe M Kpahe axo je y 10j poleHo 3ajennnuxo aujere. Jl03BOIbEHO je u
3aKJbyUYHMBa-€ YTOBOpa 0 HacsbehuBamwy n3mel)y OpauHux nim BaHOpayHUX MapT-
Hepa (wi. 126. ct. 1. 30H®buX). Mcre ogpende caapxu u 3akoH 0 Hacbehu-
Bamy bpuko nuctpukra buX uz 2017. roqune (wi. 4, 9. u 130. 30H B/l buX).

VY XpBarckoM HacJbEAHOM IpaBy, HA OCHOBY 3aKOHA OCTaBUOLAa Hacsbehyje
U BeTOB U3BaHOPAuHU APYT KOjH je y paBy HacJbelhrBama u3jeiHaueH ca Opay-

5 Baxon o nacwehusary y @edepayuju bocne u Xepyezosune, ,,Ciyxbene HoBune O@buX®, 6p. 80/2014
1 32/2019 - ognyka YC.
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HuM. M3BaHOpayHOM 33j€ITHUIIOM y CMHCITY 3aKoHa 0 HacJbehuBamy ce cMarpa
,»KABOTHA 3aje/IHUIIa Hey/laTe )KeHE M HEOXKEeHEHOT MYyIIIKapIia Koja je Tpajana
IyJb€ BpEMEHa, a MpecTalla je OCTaBUTEJLEBOM CMphy, O] yBj€TOM Ja cy Ouie
UCIYH-EHE MPETIIOCTABKE KOje Ce Tpaxke 3a BaJbaHOCT Opaka“ (wi. 8. 3akoHa O
HacJbehuBamy).® OBakBa ne(MHMIM]a HUje Y CBeMY ycariamieHa ca aeuHu-
cambeM BaHOpauHe 3ajenule y O0urtesbckoM 3akoHy. OOUTEIbCKH 3aK0H y Pe-
ny6nuiy XpBaTckoj U3BaHOpauHy 3ajeTHHUILy CXBaTa Kao )KMBOTHY 3aj€IHUILY
HEy/JlaHe KeHEe U HEOXKEeH-EHOT MYIIIKapIla Koja Tpaje HajMame 3 rofuHe, a kpahe
aKo je y ’\0j poheHo 3ajeTHUYKO AMjeTe WM aKo j€ HacTaBJheHA CKIIANamkheM
Opaxka. OBaj 3aKOH JleTaJbHUj€ HOPMHUPA U JI¢]CTBA BaHOpaYHE 3ajeAHULIE U JH-
CKpMMMHAIM]Y Y OIHOCY Ha OpauHy. EjeMeHT TpajHOCTH HUje Ha jeJHaK Ha-
yiH HOpMHpaH. [locTaBsba ce muTame /1a JIM je HEONXOIHO Tpajame BaHOpay-
HE 3ajeHULIE Y HACJbeTHOM IIpaBy 3 TOJIMHE U Ja JIU Ce HEKH O[] aJITEPHATUBHO
HaBe/IeHNX KOHCTUTYTHUBHHX €JIeMeHaTa BaHOpauHe 3ajeHULE U3 TTOPOAUIHOT
MIPOMKca MOTY IPUMHUJEHUTH U Y HACIHETHOM IIPaBY.

VY uin. 9. 3akona o HacibehuBamy y LlpHoj ['opu ce y Kpyr 3aKOHCKHX Ha-
CJbeTHHKA OCTAaBHOIIa yOpaja U HeroB BaHOPAYHU CYNPYKHHUK, KOjH je Y IIpaBy
HacsbehuBama u3jeHaueH ¢ OpayHuM. BaHOpadHM CpOIHUIM U3jeTHAYCHHU CY
y nornienty HacibehuBama ca Opaunum (wi. 4. 30H).” BanOpaduHnowm 3ajeiHUIIOM,
y CMHUCITy OBOT' 3aKOHa, Ce cMaTpa KMBOTHA 3aj€HULIA KeHEe U MYyIIKapIia Koja
je Tpajaja 1y>ke BpeMeHa 1 Y K0joj HHje OMIIO CMETH-H 32 3aKJbYUEH-E ITyHOBaX-
Hor Opaka, a Koja je mpecraja cMphy ocraBuona. /lakie, u oBaj 3aKOH 3a I0-
Tpebe HacsbehuBama onpel)yje BaHOpauHy 3ajeIHUILY, U KO/ KOj€ j€ HEOIIXOTHO
Jla je mpecTtaja TeK ocTaBuoueBoM cMphy. BanOpaunu cynpyXKHUK HEMa IpaBo
Jla HacJIMjeH aKo je BaHOpauHa 3ajeHulla TPajHO MpecTajja BeroBOM KpUBH-
LIOM WJIM Y CIOpa3yMy ca octaBuouem (ui. 25. 30H).

I'pabhanu cy, mox UCTUM yCIOBHMA, PAaBHONPAaBHU y HacibehuBamy (ui. 3.
3akona o HacnehuBawy Makenonuje).® V morieny HacbelhuBama, BaHOpauHa
BE€3a ce U3jeHayaBa ca OpauHoM, a BaHOpa4Ha Jijeria iMajy IpaBo Ha Hacbehu-
Bab€ KO j€ BAHOPauHO CPOJICTBO YTBPHEHO Ha 3aKOHOM MPONKMCAH HAYMH (4.
4. 3akoHa o HacJbehuBamwy Makenonuje). Y wi. 12. ce koI Kpyra 3aKOHCKUX
HaCJbeTHUKA HABOIAHM OpauHu JIPyT.

VY nacseenHoM npaBy Peny6nuke CpOuje, eKCIUTMIIMTHO j€ HaBeIEHO Ja Ha
OCHOBY 3aKOHa OCTaBHOIIa HacJbehyje, u3mel)y octanux, u leroB OpauHu Jpyr

6 3akxon o nacwehusarvy - npouuwhenu mexcm 3axona, ,,Haponue Houne, op. 48/03, 163/03, 35/05,
127/13, 33/15 u 14/19.

7 3axon o nacmwehusary, ,,Ciayxodenn muct Lipae Tope, 6p. 74/08 u 75/17 — Onnyka VC.

8 3axon 3a nacnedysarsemo, ,,Cn. Becuuk Ha PM*, 6p. 47/96.
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(un. 8. 3akoHa o HacsehuBamwy).” BaHOpauHu cynpyKHUK HeMa 3aKOHCKO Ha-
cJbeIHO MpaBo. BanOpaunu naptHep ce coMume camo y wi. 113. 3akona o
HacJbehHBamwy y CMUCIY Ja HE MOJKe OMTH 3aBjellITajHU CBjeJoK. BanOpaunu
napTHep MO)ke OUTH HaCJbeTHUK, aJIU 110 OCHOBY TE€CTaMEHTA.

Camo je cymnpyKHUK 3aKOHCKHM HacJbeIHUK U y mpaBy PemyOnuke Cprcke
(un. 8. 3akoHa 0 HacibehuBamwy).' BaHOpauyHO CPONCTBO je M3jeHAYCHO ca
Opaunum mpema 4. 8. 3oH-a Pemy6nuke Cpricke, 0AHOCHO BaHOPAa4YHO IujeTe
uMa UCTa rpasa kao u Opauno. HujeanoM opeadoM y NO3UTHBHUM MPOITUCH-
Ma ce He npeBula HacJbeIHO MPAaBO BAaHOPAYHOM CYNPY>KHUKY WU MTApTHEPY.
[TopoanyuHu 3aKOH KOPUCTH TEPMUH JUIle U3 BaHOpauHe 3ajennute. [lopoany-
HH 3aKk0H PenryOnuke Cpricke!! nedunuie BaHOpayHy 3ajeIHHILY Kao 3ajeTHH-
Iy )KMBOTA JKEHE M MyIIIKapala Koja Huje MpaBHO ypeheHa Ha HauuH IpOoMnHucaH
OBHM 3aKOHOM, T€ JIa je U3jeIHaueHa ca OpauyHOM 3ajeJHULIOM Y ITOTJIey MpaBa
Ha Mel)ycoOHO u3/ip)kaBambe U APYTMX KMOBHHCKO-IIPABHUX OIHOCA, TTOJT YCIIO-
BMMa M HAa HA4YWH MPOMUCAH OBUM 3aKOHOM (4. 12).

BanOpaunu mapTHep Ko/ Hac He yJa3u HU y pell Hy’)KHUX HacJbelHUKa. BaH-
OpauHM apTHEP MOXKeE J1a T0OHje UMOBHHY T10 OCHOBY YTOBOpa O JI0)KHBOTHOM
U3pKaBamy, Al He MOXKe Jia Oyzie cy0jeKT KoJ yroBopa O yCTyHamy U pac-
TIO/Ij€JIM IMOBHHE 32 KHBOTA, jep je OH Be3aH 3a OpayHOr Cynpy>XHUKA.'?

Ha crenuduuan HauuH je mpomnrcana paBHONPABHOCT CYNPYKHHUKA U BaH-
OpauHux maptHepa y npasy CrnoBeHuje: onpende 3akoHa o HacsbehuBamwy Koje
ypebyjy npaBa, o6aBe3e, OrpaHuueHa U CTATYC CYNPY>KHHUKA MTOJ]j€THAKO CE TPH-
MemYjy Ha MyILIKapla 1 KeHy KOjU KUBE y TyTOrOJUILI-0] BAHOPAauHOj 3aje-
HUIIM KOjU HUCY OMIM y OpaKy, OCUM aKko MOCTOjU OCHOB 3a MOHUIITEHE Opaka
n3mely mux (4. 4a 3akoHa o HacskehuBamy)."” [Ipema ogmynu YeraBHOT cyna
CrnoBeHuje HacsbehuBame U3Mel)y HCTOMONHUX MapTHEPA KOjU KHUBE y JAyro-
TOJIMIIIEH0] 3ajeTHHUIIM, @ HUCY CKJIOMWJINA MapTHEPCTBO MO 3aKOHY O perucrpa-
II1jH UCTOMOJHOT naptHepcTBa u3 2005. roquHe MpUMeyjy ce UCTa MpaBuiIa
KOja ce IpuMemYjy npema Baxehem 3akoHy 0 HacibehuBamwy n3Mel)y BanOpau-
HUX napTHepa. Herjje ycraBHuU cy10BU Mpe U camy Ae(pUHUIN]Y BaHOpadHe

9 3akon o nacmwehusamwy, ,,Cnyxoenn racauk Penyonnke Cpouje®, 6p. 46/95, 101/2003 - onnmyka YCPC
1 6/2015.

10 3axon o nacwehusarsy Penyonuxe Cpncre, ,,Ciyx0enn rmacuuk Peryonuke Cpricke®, 6p. 1/09, 55/09
- ucrp., 91/16, 28/19 - omnyxa YC u 82/19.

11 opoouunu 3aron, ,,Ciyx0enn racuuk Pemyonuke Cprcke®, 6p. 54/2002, 41/2008 u 63/2014.

12 Cno6onan Ianos, ITopoouuno npaso (beorpan: IlpaBuu dakynrer Yuusepsurera y beorpany, 2016),
155.

13 Zakon o dedovanju, ,,Uradni list SRS*, $t. 15/76, 23/78, ,,Uradni list RS*, §t. 13/94 — ZN, 40/94 — odl.
US, 117/00 — odl. US, 67/01, 83/01 — OZ, 73/04 — ZN-C, 31/13 — odl. US in 63/16).
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Topnna 28. CPIICKA ITPABHA MIMCAO bpoj 55.

3ajeHULE, Kao Y Mahapckoj y Kojoj je YCTaBHM CyJ] IPOIIUPUO ACPUHULIU]Y
BaHOpaYHe 3ajeTHHIIC U HA XOMOCEKCyasHe mapTHepe.'

Hexka npasa y panujoj Jyrocnasuju cy npeasubana moryhHoct Hacsbehu-
Bama BaHOpauHMX JIpyrosa. Tako je 3akonuma All Kocmera Ouio npensuheHo
Jla BaHOpayHM JIpyT UMa OBO MIPABO aKO je BaHOpayHa 3ajeHMLIA JI0 Yaca CMp-
TH OCTaBHOIIA Tpajajia HajMame 15 roAMHa, aKo y OBOj 3ajeIHULI HMa Jjerle
HajMame MeT TOJMHA U Ja C€ Y MOMEHTY CMPTH OCTaBHOIla HUjeAaH BaHOpay-
HU JIpyT He Hajla3u y Opaky ca Tpehum nuuem. [lakie, To je 6uo moryhe nox
oapeheHnM nponucaHuM ycioBUMa. '

3. CYIACKA ITPAKCA C OCBPTOM HA OHAJIVKY
YCTABHOI' CYJIA BUX O MOT'YhHOCTHU 3AKOHCKOTI'
HACJBEBUBABA BAHBPAYHUX CYIIPYXXKHUKA

W npema craBy cyicke mpakce peJOBHUX Cy/10Ba, BAHOPauHU CYIPYKHHUK
HHUJj€ 3aKOHCKH HacJbeIHUK. Panu Tora, y moCTynKy pacnpaBibamba 3a0CTaB-
ITUHE BAHOPAYHU CYNPYKHUK HHj€ CTpPAaHKa y IOCTYIIKY, a Y CIy4ajy U3jaBJbu-
Bama JkaJi0e MPOTHUB pjelliekha 0 Hac/hehuBarmy MCTa j€ He03BOJbeHA B Tpeba
je omdaruTu. O ToMe ce u3jammaBaia u Hama (y Perryomuin Cprickoj) u cp-
TcKa cyzcka npakca. Tako je OkpyxHu cyn y Yauky y omryiu 6p. ['x-454/07
on 18.04.2007. romuHe HaBeoO Ja je BaHOpaYHa CyIpyra u3jeIHa4eHa y MpaBu-
Ma M Ty>KHOCTHMA y MOy U3pKaBama U 3ajeIHNYKE UMOBUHE, alld HE U Y
MOTJIeAly IIpaBa Ha HacsbehuBame.

Y KOHTEKCTY HacJbEHOT MpaBa BAHOPAYHOT CYNPYKHUKA UITyCTPATUBAH je
jenan cyacku npeamet u3 @buX, o kojeM je ojuryunBao u YctaBuu cya buX, ma
he Haj3HAuUajHMUja YMHH-CHUYHA U TTPABHA MTUTamka OUTH YKpaTKoO M3JI0XkeHa. To je
oJ1 3Hauaja jep he ce kacHU]je 1aTH U KPUTHUYKA aHAJIM3a OBOT CIydaja, pacrpana
0 HaBoAMMa YcTaBHOT cyfa buX u eBeHTyallHa IPUM]EHUBOCT Y HaIlleM TIPaBYy.

Hawnwme, [Ipecynom Onhunckor cyna y XKusunuiama 6p. 33 0 IT 000492 07
IT ox 19.08.2009. rogune, 010UjEH je Ty)KOCHH 3aXTjeB TY>KHOIIa KOJUM j& Tpa-
KHO J1a ce YTBP/U A je, 10 OCHOBY BaHOpayHe 3ajeIHULIe, 3aKOHCKU HACJbE/I-
HUK JAPYTOT HACJbEHOT pe/ia yMpIie OCTaBUTEIbULIE, CECTPE TYKEHUX, T€ Ja Cy
TY>KE€HU JIy>KHHM TO MPU3HATHU U TPIJETHU Jla C€ y OCTABUHCKOM IOCTYINKY U3a
OCTaBUTEJbHIIC FheHAa UMOBHHA PACTIOPEIN TAKO IITO he Ty KHOIly IPUIIACTH /2,
a Ty>)keHrnMa 1o 4 3aoctaBiutuHe. [Ipea TuM cynom je HecrmopHO yTBpheHo 1a
Cy TYKHWJIAIl ¥ OCTaBUTEJbHIIA KUBjEIIN Y BAHOpauHO]j 3ajemHuIn o kpaja 2003.
14 Harama Jlynuh, Jymwa Jyuh u laBop Myxsuh, ,,JI3BanOpauHa 3ajequuna: aHanusa Me)yHapoaHHX 1
EypOIICKHMX HOPMH y CBPXY CTBapama HAMOHAJIHUX CTanaapaa‘, 36opnux padosa [lpasnoe paxyimema

y Huwy, 86 (2020): 21.
15 Mapko Mnanenosuh, ITopoouuno npaso y CP Jyzocnasuju (beorpan: Hayuna xmura, 1993), 176.
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MOTI'YRHOCT 3AKOHCKOI' HACJbEBVBAhA BAHBPAUHUX CYITPY)KHUKA...

10 kpaja HoBeMOpa 2007. rofuHe, y CTaHy KOjH je OM0 OCTaBUTEJbUIIMHO BIIac-
HUILTBO, /1a CIIOPHU CTaH IPeJICTaB/ba OCTAaBUTEJbULIMHY TOCEOHY MUMOBHUHY,
jep je mpaBo BIACHUILTBA HA TOM CTaHy CTEKJa MpHje 3aCHUBamba BaHOpauHe
3ajeHULIE ca TYKUOLEM, Te Ja TyKUJIAIl ¥ OCTaBUTEJbUIA HUCY UMAJIH 3ajel-
HUUKE Jjjelle, HUTH J1a je OCTaBUTeJbUIa UMaia Jjelly U3 paHujer opaxa, OHOC-
HO /J1a y MOMEHTY CMPTH HHj€ UMaJla CBOjUX IIOTOMaKa, HUTH OpayHor MapTHe-
pa. CriopHo je OuIIo J1a JI Ty>KWJIall ylla3u y Kpyr 3aKOHCKUX HacCJbeIHUKA U3a
ocrasurespuiie. Onhuncku cyn y JKuBuHuIama je HaBeo Ja je Ty>KUJIall OBaKoO
MOCTaBJbEH TYKOEHH 3aXTjeB 3aCHUBAO Ha ofipeou ui. 3. [TopoauuHor 3akoHa
Oenepanyje buX (II30buX) kojum je mponucaHo jaa je BaHOpavyHa 3ajeHU-
I1a OHa KOja Tpaje HajMame TPH rojluHe Win kpahe ako je y 10j pol)eHo nujere.
MehyTtum, 0Baj cyq je HaBeo Ja ce ,,IPAaBUIIHUM TyMademeM OBe olpede HU-
KaKO HE MOK€ M3BECTH 3aKJbYUaK Jia j€ OBa 3ajeHHLIA Y CBEMY H3jeJHauYeHa ca
OpauHoM 3ajenHunioM”, Beh camo ,,y noreny oapehenux npasa“. I[Ipema cta-
BY OBOT' Cyla TO KOHKPETHO 3Hauu J1a Cy ,,BaHOpayHUM MapTHepuMa Mpu3HaTa
opeheHa mpasa K3 OBe 3ajeJHHIIE Kao y OpayHOj 3ajeTHHIIN, Kao IITO Cy IIpaBa
MehycoOHOr u3apkaBama, y Morieay CTHIIakha BAaHOpayHe CTEeYeBUHE™, alH J1a
,,HUCY UIaK U3jeTHaYeHH Y CBUM IpaBUMa, IOTOTOBO y TOIIely HacsbehrBama.
Crora je OmhMHCKY CyJT 3aKJbYYHO J1a HAKO j€ TY>KMJIALl 2 OCTABUTEIHHIIOM JKH-
BUO Y BaHOpPAuHOj 3ajeIHUIIM Jy’Ke O]l TPHU FOAMHE, OH Ce He MOXKE CcMaTpaTu
HEHUM 3aKOHCKUM HaCJbEIHUKOM, ,,anu My [TopoauuHu 3akoH Jaje mpaBo ja
notpaxyje oxpehena mpasa“. Cyx je KOHCTaToBao U ja je wi. 9. 3akoHa o Ha-
cipehuBamy (30H), Koju je npuMHjemheH Y KOHKPETHOM CITy4ajy, HaBe/IeH KpyT
JIMIIa KOja ce CMaTpajy 3aKOHCKMM HacJbeHULIMMA, a 1a Mel)y ’rMa Huje CIio-
MEHYT BaHOpayHM napTHep. ,,Jlocananima cyacka npakca jacHO ce U3jacHuIIa 1a
BaHOpa4YHM MapTHEP HE YJa3H y KPyT 3aKOHCKHUX HACJbEAHUKA, HUTH C€ yUUH-
I BaHOpayHe 3ajeJHHIIE OHOCE Ha HacsbehBame 0coba ca KojuMa je )KUBHO
OCTaBHTEJb, Ka0 U Ja ,,0c00a ca KOjOM je OCTAaBHTEJb KUBHO Y BaHOPAYHO]
3ajeJHULIM YKOJIMKO HHj€ TECTAMEHTApPHU HACJbEHHK, JIETaTop WK KOPHUCHUK
HEKOT ITpaBa U3 OCTaBHHE, HUj€ CTPaHKa y OCTAaBUHCKOM MOCTYNKY*‘. OnmhuHcku
cyn je takohe cmarpao na je 30OH lex specialis y omnocy Ha [13®0buX u na He
npeasuha MmoryhHocT 1a ce ocobe Koje cy 6use y BaHOpadHO]j 3ajeJHUIIA MOTY
y3ajaMHO HacJbehuBaTH, OJHOCHO J1a Ce Y HaCJbeTHOM IpaBy BaHOpayHOj 3aje-
HUIIM He Jlaje UCTU 3Ha4yaj Kao OpauHoj, Ma je TyKOEHH 3aXTjeB TY)KUOLIa 1a My
OyJie MpHU3HAT CTAaTyC 3aKOHCKOT HACJhETHUKA M3a OCTABUTEJbUIIC je 010ujeH.

[ToBonom u3jaBsbene xanbe, Kanrtonanuu cyn y Ty3nu je 3akibyuuo Ja je
npaBuiIaH 3akJbydyak OnmhuHCKOT cyna fa Ty Kujal He MoXe OUTH CTpaHKa y

16 Ipecyna Onhunckor cyaa y Xusununama, 6p. 33 0 IT 000492 07 IT ox 19.08.2009. roauue. Otyka
0 JIONyCTHBOCTH U MepuTyMy YcraBHor cyaa buX, 6p. AIT 4207/13 ox 30.09.2016. roaune.
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Topnna 28. CPIICKA ITPABHA MIMCAO bpoj 55.

OCTaBHMHCKOM IOCTYTIKY M3a ocTaBUTesbHIle. Takohe, u3pa3uo je cTaB Ja BaHO-
payHa 3ajeHHIIa He YTHYE Ha 3aKOHCKO HacJhehuBame, OJHOCHO Ja ,,cama Io
ceOu OHa HUje OCHOB 3a HacsbehuBame™ y cmuciy wi. 9. 30H-a. Ilopen Tora,
KanToHa/IHU CyJ je 3aKJbydro J1a O3MBaE HA MPABO HA JIOM U C THM Y BE3U
Ha ozipende YeraBa buX u EBporicke KOHBEHIIM]je HE MOXE JOBECTH JI0 Jpyra-
YHje OJUTyKe Cy/a, OIITO C€ PaJi O BAHOPAYHO] 3aj€AHULIH, a OCTABUTEIHHIIA 32
BpHjeMe JKUBOTA HHUje ca TYKHUOLIEM 3aKJby4HiIa yTOBOP O MOKJIOHY MJIM YTOBOP O
JO)KMBOTHOM M3JIp>KaBamby, HUTH j€ TyXKHJall TeCTaMEHTapHH HACJbeTHUK, HUTH
jerarap, HUTH je J0Ka3ao Ja je KOPHCHUK HEKOT JIPyror nmpasa u3 octaBuHe "

Bpxosnu cyn ®buX je [Ipecynom 6p. 33 0 11000492 12 Pes ox 23.07.2013.
TOJIMHE j€ 0100 TY>)KHOUYEBY PEBU3H]Y Y IHjely KOJU C€ THYE TPaKeHa Jla My ce
MIPU3HA CTATyC HacJbeAHUKA. OH je 3aKJbY4HO Ja Cy HIYKECTETIEHH CY/IOBH Ipa-
BUJIHO PUMHjEHUIIN MaTepUjaIHO MPaBo, jep TyKUIall Kao BaHOpauHU mapT-
HEp ympJie, peMa BaskehuM 3aKOHCKHUM MTPONKCUMa, HEMa ITPABO Ja HACIIUjeaAn
OCTaBUTEJBUILY, 3aTO LITO HE ya3H y KPYT 3aKOHCKUX HACJbEIHUKA HUjEIHOT
071 HacJbeTHUX 3aKOHCKUX penoBa npeasuhennx 30H. Kako ce Tyxwuar mo-
3Ba0 Ha Kpuiewme mpasa u3 wi. 8. EBporicke KOHBEHIIM]E 32 3aIUTUTY JbYACKUX
IpaBa 1 OCHOBHMX ci10001a, Bpxosuu cyn @buX je 00pa3noxuo aa je CiopHu
CTaH OMO TY>XHOYEB ,,JOM™ Yy CMHCITy HaBeJIeHe ofipeoe, alli J1a je MUjelIame
y TO IIPaBO OMJIO 3aKOHUTO jep ce TeMEJbHIIO Ha JoMahoj MpaBHOj OCHOBH KOja
j€ JIOBOJBHO JIOCTYITHA, MpeIr3Ha U MPEIBUAJbHBA, J1a je MPEIy3eTO ca Jeru-
TUMHHMM LIMJbEM PaJii OCTBAapeHa jaBHOT MHTEpeca (Mjepe 3a ypeheme mpasa
Ha HacJbehe), Te Ja je yCIoCcTaBJ/beH U MpaBuyaH OanaHc u3Mmely onmTux uH-
Tepeca 3ajeHUIIe ¥ NOLITOBamka Mnpasa nojeaunua. [open rora je 3akjpyuno
71a je TY>KUJall y CIIOpHH CTaH YCEJINO Kao BAHOpAauHU CYIIPYKHUK U 3ajeTHO ca
OCTaBUTEJHHUIIOM CTaH KOPUCTUO TPH TOJMHE, Ja C€ Taj MEPUO]] HE MOXKE CMa-
TPAaTH Iy’KUM BPEMEHCKHUM Pa3100JbeM, T J1a O MPU3HAKEM TY>KHOLLY ITpaBa
Ha JIOM TY>KEHHU CHOCHWJIU TIoce0aH U IpeKoMjepaH Teper.'®

Tyxwunar ce o6patro anenanujom YcraBHoM cyny buX. Kao anenant cma-
TPao je Ja Cy My OCIIOPEHUM IIpecyaama IMPeKpIIeHH IPaBo Ha IPaBUYHO cyheme
U MpaBoO Ha UMOBHUHY U3 YcraBa bocHe u Xepuerosune u EBporncke KOHBEH-
uyje. Y morieny npasa Ha MpaBUYHO cyleme, anenanT je cMaTpao Ja cy cy-
JIOBU MPOU3BOJHHO U MAyIaJHO TyMauyWiIu ofpeade MaTepHjasHor Mpasa, ra
ucTtuye Ja je BanOpauna 3ajennuna y [130buX y nornyHocTH n3jeHadeHa ca
6paunom. Kao anenant HaBoau 1a je 30H noHeceH u 1a je CTynHo Ha cHary 25
roJIMHa MpHje Hero je cTynuo Ha cHary Baxkehu [13dDbuX, ,,y cacBum npyrum

17 Ipecyna Kantonannor cyna y Tysmu, 6p. 33 0 I1 000492 09 I'x oxx 16.04.2012. roqune. Omtyka o go-
MyCTHBOCTHU U MepuTyMy YctasHor cyaa buX, 6p. ATT 4207/13 ox 30.09.2016. ronuse.

18 Ipecyna BpxosHor cyna ®buX, 6p. 33 0 IT 000492 12 Pes ox 23.07.2013. roaune. Omyka o fomy-
CTUBOCTH M MepUTyMy YctaBHOT cyna buX, op. AIT 4207/13 ox 30.09.2016. ronune.
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JPYLITBEHUM, COLIMjaJTHUM U MOJUTUYKHM YBj€THMA U OKOJTHOCTHMA, T1a cTora
30H kao HacsbeIHUKE IPBOT HACJHEAHOT pejia He HaBOIU BaHOpauHe mapTHepe,
naxo cy Baxehum [130buX BanOpaunu u OpauHu napTHEpH u3jeqHadeHu. Ta-
kohe, cmarpa aa je [13DbuX lex specialis, na je THM 3aKOHOM MPOIIUCAH ,,j€I-
HAKOIpaBaH CTAaTyC W3BaHOpauHe U OpavyHe 3ajeJHHIIe, a TUME U MapTHepa u3
TUX 33j€JHULA )KUBOTA®. Y OZHOCY Ha IPaBO HA UMOBHHY, alleJIaHT cMaTpa Ja
My je 300r morpeurse npuMjeHe MaTepHjaHor IpaBa oHeMoryheHo Jja Kao Ha-
CJbE/IHUK TPBOT HACJHETHOT Pe/ia HACIIN]eIH OCTABUTEIbMYMHY 3a0CTaBIITHHY. "’

VY ¢B0joj oty YeraBuu cyn buX Haramasa ia je BaHOpauHa 3ajeqHU-
1a y NOTIYHOCTH M3jefHaueHa ca 6paunoM npema [13DbuX. [Ipema 30H-y,
KOjU je OMO Ha CHa3u y BpHjeMe JOHOIIEHA OCIIOPEHUX OJUTyKa, BAHOpauHU
HNapTHEPH HUCY UMAJIU CTAaTyC 3aKOHCKHMX HACJbEHUKA OMIIO KOjeT HaCJbeIHOT
pena. YcTaBHHU Cy/ HABOJU J1a IpeMa yTBpheHoj npakcu EBponckor u YeraBHor
cyJia, MpaBoO HAa UIMOBHHY HE YKJbyUyje IIPaBo Jia C€ CTEKHE HMOBHHA, Il KaKo
j€ areNaHT y MOCTYIKY KOJU je pe3yJITUpao OCIIOPEHUM Ipecyama TPaxKuo J1a
ce YTBpAHM JIa OH UMa CTaTyC 3aKOHCKOT HacJheHUKa, ¢ 003upoM Ha [13DPbuX
koju je noHeceH 2005. rofguHe U KOju je y IIUjeI0CTH U3jelHaY0 BaHOpauHy U
OpauHy 3ajeHUIly Y IpaBUMa U o0aBe3ama, yKJbydyjyhu 1 UMOBHHCKa IpaBa,
OH Ou ex lege umao ,,umoBUHY" y cMuciy Yeraa buX u un. 1. [Ipotokona 1 y3
EBporncky konBeHiujy. Hagasme Harmamagsa a cutyanyja y Kojoj jeaH 3akoH
u3je/iHayaBa TpajHUjy BaHOpauHy 3ajeTHHIly ca OpadyHOM Y ITpaBUMa U o0aBe3a-
Ma, YKJbyuyjyhu 1 IMOBUHCKA IpaBa, a IpyTHu MOTIYHO UCKIbYUyje MoryhHOCT
melycoOHor HacibeluBama BaHOpauHUX MapTHEPA, PEICTaBIba PA3IMYHT TPET-
MaH Koju Tpeba ucnurari. YcraBuu cyn buX ce pedepuiue Ha npakcy Espon-
CKOT Cy/ia 3a Jby/ICKa ITpaBa M HaBOJIU 1A j€ 1I0jaM MOPOIHIIE U ITOPOTUIHOT KH-
BOTA LIMPH 0]] I0jMa Opaka 3aTo LITO j€ BpEMEHOM €BOJIyHpao, a Ce y MOIIeay
MOLITHBAKkA OPOAUYHOT KUBOTA y 003Up MOPAjy Y3€TH KpeTama y JpYIITBY
U [IPOMjeHe Yy MepIennju IpyIITBEHOT U rpal)aHCKOr cTaTyca, Tako Aa je HIp.
UCKJbYUYEH-€¢ UCTONOIHUX MapTHepa u3 MoryhHocTu HacibehuBama yropopa o
3aKyIy CTaHa MpeACTaB/ba PA3JIMKY Y MOCTyNamy KOja He MOXKe OUTH OIpaB-
JlaHa 3aIUITUTOM Hopoauie. YeraBHu cyn cMarpa na 30H u3 1980. ronqune Huje
IPUMH]EHEH Y3 J0CIHETHO MOLITOBAE ,,01peljesbeba U3 MOPOJUYHOT IpaBa o
jelHaKoM TpeTMaHy OpadHe U BaHOpauHe 3ajeanune’. OcuM Tora, y CUTyaluju
kaja je HoBu 30H®buX ca uctum TUM IUIbeM JI0HECeH Tek ckopo 10 roguaa
KacHHje, YCTaBHU CyJl CMaTpa Jia anesiaHT He MOXKe CHOCHUTH IITETHE MOCIbe-
JIMIIE TOTa IITO PeJIeBaHTHU 3aKOHM HHUCY paHHUje XapMOHM3MpaHM Kako Ou ce
MPOBEJIO JOCJHEAHO ONpe/ljebehe 3aKOHO/IaBIa J1a OTKJIOHU TUCKPUMUHALIH]Y
y TpeTMaHy BaHOpauHUX U OpauHUX MapTHEPA U y HACIHEIHUM OAHOCUMA. Y3

19 Bua. Omityky 0 nomycTuBocTd 1 MeputyMy YerasHor cyna buX, 6p. AIT4207/13 ox30.09.2016. roqune.
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TO ce YCTaBHH CyJ I031MBa Ha oOpa3noxkeme Haupra HoBor 3akoHa o Hacsbehu-
Baby ®buX Kkojum ce mpusHaje npaBo HacJbehuBamba BaHOPaAYHOM MapTHEpY
y CKJIaJly ca TpeHJ0BUMa y yropeaHoMm npay. imajyhu To cBe y Buay, YcTas-
HU cyn buX je yrBpano aa cy cynoBU MPEKpIIMIIN 3a0paHy IUCKPUMUHALH]E Y
BE3M ca IPaBOM Ha MMOBHHY, 11a je YKuHyo npecyny BpxosHor cyna ®buX n
BpaTHoO MPEIMET Jia Ce IOHeCce HoBa ofTyKa.”

4. KPUTUKA OJJIYKE YCTABHOI' CYJA BUX U MOI'YRhHOCT
3AKOHCKOTI HACJbBEbUBABA BAHBPAYHUX CYIIPYXXHUKA

VY npakcu ce npuMjehyje muckyTabuiIHO MoCTyname YcTaBHOT cyna buX,
n3mel)y octanor, u 300T npuMjeHe MUPEr TyMademha U OATyuynBamkba MUMO 3a-
KoHCKHX Tponuca. [lopesn Tora, criopad je u nmpuctyn YcraBHOT cyna buX y
noriiely OOMMHUjer MPEeUCIUTHBRAbA afleNallija, Yak U Kajia arneaaHT IpommyCcTH
Jla ce TI030BE€ Ha KPIIEHE JbYJICKUX MpaBa (HIIp. 3a0paHe AUCKPUMHHALIM]E Kao
y OBOM CJIy4ajy) aKo je amneiamnujy J0BOJBHO 00pa3IokKHo.

JlocTa HaBO/A Y M3JIOKEHO] OTyIK YcTaBHOT cyna buX je criopHo. Y mpas-
HOJj JIUTEpaTypH je U3HECEH KPUTHUKH CTaB MOBOAOM KOHCTaTaIfje YCTaBHOT
cyna buX y oBoM npenmMerty 11a je BaHOpavHa 3ajeTHUIA U3jeHAYCHA ca OpadyHOM
y CBUM IIpaBUMa U o0aBe3aMa, YKJby4uyjyhu 1 UMOBUHCKA MpaBa, jep YCTaBHU
cyn buX onako u HCXUTPEHO OBO KOHCTaTyje 6e3 aHa/In3e 3aKOHA U JIeTaJbHUjer
o0pa3iokema 3HauCHha TePMUHA ,,CBUX ITpaBa u 00aBe3a“.?! Jlakie, moiasu of
KOHCTaTaIje, a He HaBOJW Ha K0jOj OJIpeI0u MpoIuca TeMEJbU TBPIBY.

Hacynpot onnynu Yerasuor cyna buX, EBporicku cyn 3a Jbyzcka npasa y
Crpa30ypy je y Bullle OJTyKa 3ay3€0 CTaB Jia He MOCTOjU IUCKPUMUHAIIM]a BaH-
OpauHUX MapTHEpa y OJHOCY Ha OpadHe KaJia He Y)KHMBa]y jeJHaKa IpaBa y Ha-
LIMOHAJIHUM 3aKOHO/IaBCTBUMA jep y BAHOPAYHO] 3aj€IHUIIM KUBE 110 COTICTBE-
HOM 0J1a0Hpy U y CBAaKOM TPEHYTKY MOTY 3aKJbYUUTH OpakK U Y>KUBAaTH HETOBE
npaBHE MOCJbEUIIe, HIP. y ipeamery Benukosa npotus byrapcke.?

[Tocmarpajyhu nopoanyuse 3akoHe U 3aKOHE 0 HacJbehuBamwy y buX, anu u
JpyTe Mpornuce U3 001acTy MEH3UOHUX U IPYTUX MPaBa, jaCHO Ce BUAM J1a HUCY
y CBUM IIpaBUMa U 00aBe3aMa u3jeqHaueHe OpayHe ¥ BaHOpadHe 3ajeHHUIIC.

C o63upom aa ce oBa omryka ogHocu Ha @buX, onpapnaHo je MoCTaBUTH
MMTamke J1a JiK je oHa o0aBesyjyha 3a PenyOmuky Cpricky? MoxkeMo ce CITOKUTH

20 Omityka 0 IOMyCTHBOCTH M MepuTyMy YctaBHor cyna buX, op. AIT1 4207/13 ox 30.09.2016. roaue.
21 bopuc Kpewnh u [lenera Omepauh, ,,Mi3jenHauaBame npaBa BaHOpauHUX 1 OpadHUX MapTHEpa — aHa-
nu3a npecyne YeraBHor cyaa bocue n Xepuerosune®, y 36opuuk padosa ca wiecmoe melyHapooHoe Ha-
yuHnoe ckyna ,,/lanu nopoouunoe npasa “‘, ypen. Anena Xycenn6erosuh (Mocrap: [IpaBuu dakynter YHu-
BepauteTa ,,Ileman Bujenuh* y Mocrapy, 2018), 274.

22 Ibid., 274.
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ca craBoM b. Kpemuh u [I. Omepauh na oBa omtyka YeraBHor cyna buX nuje
dbopmanHo obaBesyjyha 3a 3akoHonaBne oprane Pemyomuke Cpricke.

Moxe ce cnoboano pehu na je Yerasau cyn buX y oBoj oamyiu momao of
HeBaJbaHe npemuce. Hanme, o ynopHo koncraryje na [lopoguunu 3akon @buX
u3 2005. rogrHe y NOTIYHOCTH M3jelHayaBa OpayHy U BAaHOpauHy 3ajeIHULLY Y
npaBuMa 1 06aBe3aMa yKibydyjyhu 1 IMOBHHCKA ITPaBa, a HUjE€AHOM HE HaBOAU
KOJOM TO OZIpeI0OM je U3jeTHaueHa y [I1jeJI0CTH BaHOpayHa 3ajeiHuLa ca Opa-
xom.” TTonmasehu o Tora, oH mokymasa fa 00jacHU AUCKPUMHHATOPAH TPET-
MaH y O/IHOCY Ha 3aKOH KOjU MCKJbydyje MoryhHoOcT HacsbehuBama BaHOpad-
HuX naptHepa. [lopoauunu 3akonn y buX usjennauaBajy Opauny U BaHOpauHy
3ajeHUIy Y TOINIeAy caMo oApeheHHxX, TayHO MPOoNUcaHuX npasa. Yinanom 12.
[Topoauunor 3akoHa Peny6nuke Cpricke, 3ajeJHULIA )KUBOTA KEHE U MYyILKap-
I1a KOoja HHje MpaBHO ypeleHa Ha HauWH MPONKCAaH OBUM 3aKOHOM (BaHOpavHa
3ajeHMLIA) U3jeHaueHa je ca OpauHOM 3ajeTHUIIOM y ToIviey paBa Ha Melyy-
COOHO M3apKaBamke U IPYIMX UMOBHHCKO-TIPAaBHUX OHOCA, MOJ] YCIOBUMA U
Ha HaYMH NponucaH oBUM 3akoHOM. Y [Toponuunom 3akony @exnepauuje buX,
KaJa ce Mmoriiesajy cse oapende, BaHOpadHa 3ajeIHUIIa Ce U3jeIHadaBa ca Opau-
HOM CcaMo y Torey npasa Ha Mel)ycoOHO nu3pxaBame U y Morjieay MMOBUH-
CKUX OfIHOCa BaHOpauHMX naprHepa. CiauuHo je u 'y npaBy Pemy6nuke Cpricke,
¢ tuM ja [Toponuunu 3akoH PC n3puunTo Habpaja mpasa y morieny Kojux je
u3jeHaYeHa BaHOpayHa 3ajelHuIa ca OpakoM, a TO Cy IpaBo Ha MelycoOHO
U3pKaBabEe U JPYTd UMOBHUHCKO-TIPAaBHU OHOCH, ajld HE YONIUTEHO U OUIIO
KOju, Beh Kako 3aKOH Kaxke ,,I10]1 yCJIOBUMA U Ha HAUYWH MPOMHUCAH OBUM 3aKO-
HoM*. Jlakne, ITopoanuaum 3akoHoM PC cy npornucanu yciaoBu kajga BaHOpad-
Ha 3aje/IHUIa UMa UCTE MpaBHE MOCJbEINIIE Kao U OpayHa, a TO Cy CIIy4ajeBU
Mmel)ycoOHOT u3ip)kaBama U T3B. BaHOpauHe TEKOBHHE.

Kana 6u ce Boamiin UCKpUBIJHEHOM JIOTUKOM YcTaBHOT cyfa buX, nomuio
6u ce 10 3anamyjyhux 3ak/byyaka y Momieay HeKuX NOpOAUYHO-TIPaBHUX MTH-
Tama. Y ToM cBjemity b. Kpemruh u [1. Omepauh npumjehyjy cibenehe: Axo cy
Opak 1 BaHOpayHa 3ajeHUIIA Y LIMJeJIOCTH U3jelHauYeHH, OHJla O ce Tpebdasio
pasMHILIBATH J1a IOCTOjake BaHOpauHe 3ajeHuIle oHeMoryhaBa 3aKk/bydeme
MYHOBAKHOT Opaka, Kao IITO TO JIeJCTBO UMa OpaK y OJJHOCY Ha 3aKJbyUHBambE
npyror Opaka. A, HacCynpoT TOMe, er3UCTeHIIMja BaHOpavHe 3aje/IHuLIe He Mpe-
CTaBJba CMETHY 32 3aKJbyucke Opaka.”* Jlakiie, 0Bo mokasyje 1a Opak u BaHO-
pavHa 3ajeJHHI1IA 3aIIpaBoO HUCY u3jeaHadeHu. OB ayTOpU HABOAE jOII HEKOJIH-
KO ITpUMjepa KOjH MOKa3yjy OJaKOCT U aliCypaHOCT MoJIa3He MpeMuce YCTaBHOT
cyna buX. Axo 6u Opauna u BaHOpavHa 3ajeHUIIAa Onie U3jeHaueHe, OHaa Ou

23 Ibid., 2717.
24 Ibid., 278.
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TpeOaso YKHHYTH CBE JIOJJaTHE YCJIOBE KO/ MOPOAMYHO-NPAaBHUX MHCTUTYTA
KOjU 1oJ1 oJjpeheHuM ycaoBrUMa Bake U 32 BAaHOpauHy 3ajenHuIly. Tako 61 6uio
arncypAHO TPaXewe TPajHOCTH BaHOpauHe 3ajeHULIE KOJ CTULAha 3ajeIHNY-
K€ UMOBHHE M M3JIp’KaBamba BAaHOpauHUX MapTHepa, ako OM MPUXBATHIIH J1a CY
Opax u BaHOpayHa 3ajeIHUIIa Y LIjesIoCTH n3jeaHaueHe. [IpaBo Ha u3pkaBame
npecraje Kako Ko Opaka Tako W KOj BaHOpauHe 3ajeHUIIEe CKIJIANambeM HOBOT
Opaka, a;iu He U 3aCHHBambeM BaHOpauHe 3ajeanurie.” [IpaBo Ha u3npKaBame
n3Mel)y BaHOpayHUX CYIIpYKHUKA C€ MOYKE OCTBAPUTH HAKOH ITPECTaHKA BaHO-
payHe 3ajeHMLEe, a OpauHU CYNPYKHHK OBO IPaBO MOXE J]a OCTBapU HE CaMo
HAaKOH pa3Bojia Opaka HEro 'y TOKy Opaka.

AKo OMCMO NTPUXBATHIIM CTaB 2 je BaHOpauHa 3ajeJHULA Y LI1]eTI0CTH U3]je-
HayeHa ca OpayHoM, TO OU y3pOKOBAJIO ,,0TIIAKUBAKE U pelePUHUCABE MHO-
T'HX MOPOJUYHO-TIPABHUX MHCTUTYTA, anu U mupe. [locraska ce nurame aa iu
BaHOpa4yHM MapTHEPU MOTY J1a yCBOj€ AMjeTe WU Jia JIU C€ Ha HIIP. OYUHCTBO
Jjerera poheHor y BaHOpayHOj 3ajeJHULI MOYKe PUMU]EHUTH MPETIIOCTaBKa O
omy xgjerera (mTo caga He 6u Omito moryhe).?® JacHo je 1a HaMjepa 3aKOHO/IaB-
1a Huje 6una ta, uMajyhu y Bugy cse onpenoe Ilopoandnor 3akoHa, 3akoHa o
HacsbehUBamy U APYrux Nponuca.

W3rnena na ce 3a cTBapHO U (PyHKIIMOHAIHO U3jeIHaYaBambe OpayHe U BaH-
OpauHe 3ajenHuIle Tpeba 1a ce OCTBape MPEAyCIOBU. A HEKH OJ] lbUX IPOUCTH-
4y ¥ U3 YIOPEIHOT 3aKOHOABCTBA U npaBHe Teopuje. Tako u b. Kpemuh u 1.
Owmepauh Harnamanajy Kao MpeaycioB HEONXOIHOCT perucTpaiyje BaHopayu-
HE 3ajeHHUIIe, jep 0e3 Hbe MOCTOjH MpaBHa HecurypHOCT.?’ [ToceOHO je criopHO
y Tpakcu yTBphuBame MOCTojaa BaHOpayHe 3ajelHulle, 1a Ou U 3a norpede
MOPOAMYHOT, HACJLETHOT U JIPYTUX MpaBa, HOceOHO y HallleM JPYyIITBY, OUIIO
HY’KHO J1a C€ 3Ha OJ1 KaJa J0 KaJa je MmocTojasa BaHOpayHa 3ajelHULA KaKo
6u ce 00e30mjeuIa CUTYpHOCT Jia BaHOpayHa 3aje/IHuIIa TOCTOjU U J1a ce 0e3
3nmoynoTpeda mpasa Koja joj mpunaaajy octeape. Yak u OHU KOjH Ce 3alaxy
3a TpeTMaH BaHOpaYHMX MapTHEpa jeHAKO Kao W OpayHMX, HaIIalaBajy aa
je Hajoosbe momyT MahapcKor MmpaBa Jia ce MpaBo HacJbehuBama Nnpu3Ha BaHO-
paYHKMM MapTHEPUMa aKo Cy PErHCTPOBAIIU CBOje mapTHepcTBO.” OBe ayTopke
Haramnasajy 1a 6u Tpebano yBecTH 3aKOHCKY MoryhHocT HacibehuBama BaH-
OpayHMX MapTHEpa Kako ca YCTAaBHOI' M 3aKOHCKOT, TAKO M Ca MOPAJIHOT, YIIO-
peqHoT U JIorHuKor acnekra.”’ Perucrpanujy BanOpauHe 3ajeqHure npeasuha

25 Ibid., 282.

26 Ibid., 283.

27 Ibid., 279.

28 Jlparana Panhenosuh u Upuna Illonaja, ,,Bandpaune 3ajennuiie y nponucuma 6usiie COPJ“, [o-
Juwireax gpaxynmema npagnux nayka Aneupon, 9 (2019): 223.

29 Ibid., 223.
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u npenHanpt ['pahanckor 3akonuka PermyOnuke CpOuje. Pjememe 3a npobiem
JI0Ka3MBamba MOCTOjaba BaHOpauHe 3ajeHHIe MOXKe J1a Oy/ie perucTpanuja
BaHOpAaYHUX 3ajeJHUIIA, jep ce U Opak perucrpyje. Perucrpanuja Ban6payu-
HE 3ajeIHuIe OU TOTpPHUHHU]EeNa MPaBHOj CUTYPHOCTH U JIAKIIEM OCTBapUBakbY
npaBa, Te u3djeraBamy CyACKHX cropoBa. Perucrpanujy BanOpauHe 3ajeIHH-
1€ mpeMa oceOHUM MPOMNKICcHUMa MTO03HA]y XOJIAHCKO MTPABO, leMavKo MPaBo, Te
IIBajIIapCKO, HOPBEIIKO, OENTHjCKO, JaHCKO, (PUHCKO, a MIBEJCKO, Yak 0e3 o0a-
Bese nmoceOHe perucrpanuje uta.*’ Perucrparnuja BanOpavyHe 3ajeHUIIEC OU OT-
KJIOHWJIa M HEeKe MpaKTHYHE JuiieMe KOJ JoKa3zuBama. [IpeaHocTtu perucrpa-
I11ja BaHOpa4YHe 3aje/IHUIIe KaKko OU ce OTKIJIOHWIIE AUJIEME O TIOUETKY, Tpajarmby
U MIPECTAHKY Y Clly4yajy Npu3HaBamba HACJheTHOT MpaBa BaHOpaYHUX MapTHEpa
3actyna u b. Kamrhenan.!

UuHU HaM ce /1a ce KOJI KOHCTAaTallje HeKUX ayTopa, ajld U YCTaBHOT cy/a
buX na ynopeano npaBo omoryhaBa HacJbeTHO-IIpaBHA JI€jCTBA Y BAaHOPAYHO)]
3ajeHUIH, TOME OJIaKO pUCTyNa. bpojHa eBporcka 3aKOHOIaBCTBA 3allPaBo He
omoryhasajy 0e3pe3epBHO U HEOIPaHUYEHO MPABO 3aKOHCKOT HacsbeluBama 13-
mel)y BanOpaunux naptHepa. Cutyaryja je mapoiauka ja OucMo MOV TBPIUTH
Ha OIIIITEM HUBOY Jia YIIOPEIHO MpaBo oMoryhasa 3akOHCKO MpaBo Hacsbehu-
Bama BaHOpauHMX naptHepa. Kaja je pujeu o TectTaMeHTapHOM HacJbehuBamy,
TO je Moryhe Kako KoJ Hac, TaKO M y MHOCTPAHCTBY, Tj. J1a BAHOpauHU MapTHEP
Oyzie TecTaMEHTapHHU HACJbEHUK WITH J1a OCTBapyje HeKa Apyra rpasa 1o OCHO-
BY MO3HATUX HACJbEIAHO-TIPABHUX MHCTUTYTAa MUMO 3aKOHCKOT HacJbehuBama.
To je HecnopHoO.

Pesynraru ynopeaHonpaBHOT UCTPAKMBamka MOKa3yjy /1a BaHOpayHa 3aje/i-
HUIIAa y HajBeheM Opojy eBpOINCKHUX 3aKOHOAABCTABA MPEICTaB/ba OCHOB MO3H-
Bama Ha HacJbele caMo ako ce pajii O KCTOTOIHO) BAHOPAUHO] 3ajeHUIIH (HIIP.
y lIBenckoj, anckoj, @unckoj, Yemkoj, Mahapckoj, Enrneckoj, Ayctpuju u
Bbemaukoj), a y HEeKuM Jip>kaBama je HacsbehuBame Moryhe 6e3 003upa Ha UCTO-
MOJIHOCT WJIM XeTepOCeKCyaTHOCT BaHOpauHe 3ajeanutie (CioBeHuja, XpBarcka,
benruja utn.).* Takohe, y BehuHn eBponckux apkaBa BaHOpavHa 3ajeHUIIA
uMa HacJbeTHOIIpaBHa JI€jCTBA CaMO MOJ] YCJIOBOM Ja je BaHOpauHa 3ajeqHH-
na peructposana (IlIBeacka, Jlancka, ®@uncka, Yemka, Mahapcka, Enrecka,
Aycrtpuja, tbemauka, Xonanauja, ['puka uta.).** [lpumjepa paau, y Xonanauju
BaHOpa4YHM MApTHEPH UMa]y UCTa HACJbEHA TpaBa Kao CYIPYKHHUIIH, C TUM J1a
30 Ibid., 220-221.

31 bammua Kamthenaw, ,,Perucrpanuja BanOpaune 3ajequune, [Ipasuu scueom, 10 (2012): 85-103.

32 Jenena Bunuh Tpuunuh, ,,BanOpaunu napTHep kao 3aKOHCKH HACJIEIHUK y CaBpPeMEHNUM npaBuma EB-
porne®, 36opnux padosa Ipasnoz paxynmema y Huuiy, 68 (2014): 411-412. Bunu u Jenena Buauh, ,,Ha-
CIICTHOTIPABHH I10JI0KA]j CPOJTHUKA Y NIPABOj HUCXOAHO] JIMHUjH, CYNPYKHHKA U BaHOPAUHOT IapTHepa —

YIOPEIHONIPABHH Tperen’, 36opuuk padosa Ipasnoe ¢pakynmema y Hoeom Caoy, 2 (2011): 287-314.
33 Buauh Tpuunuh, ,,BanOpaunu napTHep Kao 3aKOHCKH HACJIEHHUK Y caBpeMeHUM npaBuma Espore’, 412.
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ce BaHOpavHa 3ajeJHULIA PETUCTPYje, @ PeriucTpalrja uMa UCTe IPaBHE MOCIbe-
nuie kao u opak. Y lllnanuju je npaBo Hac/behuBamba MPOIMIMPEHO U Ha XOMO-
CeKCyajHe mapoBe, ok y bemaukoj nmaprHepu numajy mehycoOHa HacsbeIHa
npasa.** V morieny HCTOMOMHUX 3ajenHuIia, y themadkoj je moHeceH 3akoH O
OKOHYamYy JIMCKPUMHUHALIM]E 3ajeAHnIa Juna ucror nosa u3 2001. rogune. 3a-
KOHOM O PEeTrHCTpaliju UCTOIMONIHE napTHepcke 3ajeanune u3 2005. ronune y
Cr0oBeHHjH je IpU3HATO 3aKOHCKO HACJbEIHO MPABO UCTOMOIHUM MMapTHEPUMA
U3 PpETUCTpOBaHe BaHOpauHe 3ajennuie®, a ox 2013. rogune je Mmoryhe u Ha-
cibehuBame n3Mel)y MCTOMOMHUX MapTHepa U3 (PaKTUUKMX BaHOAUHUX 3a)eTHH-
1a.* ¥ Xpgarckoj je 2003. roauHe goHECEH 3aKOH 0 HCTOTONHKUM 3ajeqHuIama.’

Kana je pujeu o HacJbeTHUM IpaBUMa BaHOpAYHOT MapTHEpa y MPBOM Ha-
CJbETHOM pelly, 3aKOHO/IaBHA pjeliea cy Takohe paznuuura. Tako, y JlaHckoj,
[IBenckoj u Xonauauju BaHOpayHU NapTHEP Kao U CYNPYKHUK UMa IPUBUIIE-
TOBaH I10JI0%aj Y OJJHOCY Ha MOTOMKE ocTaBuomna. ¥ npaBy Mahapcke u Mai-
TE€ UMa MPaBo IUIOJI0YKUBakha Ha HEMOKPETHOCTH Y KOjOj j€ )KUBUO 33jE€IHO ca
OCTaBHOIIEM, KAaKO U Ha MOKYNCTBY M IpyruM CTBapuMa Koje CIIyXe TOj Hero-
KPETHOCTH, IOK HIIp. y AyCTpHjU UMa IIPABO Ha jeHy TpehuHy 3a0CTaBIITHHE,
y Ebemaukoj Ha jeJHY YeTBPTHHY 3a0CTaBIUTHHE, a Y [ pUKoj Ha jeIHY IIECTUHY
3a0CTaBIITHHE Y OMHOCY Ha MOTOMKE OCTABHOIIA Y TIPBOM HACJHEIHOM pefy.

VY ocTanum HacJbEAHUM PEeOBUMA CUTYyallM]a je pa3IniuuTa, rna 'y hemaukoj
BaHOpAyHM MapTHEp MMa MPaBO Ha jeJHY MOJIOBHHY 3a0CTABIITHHE Yy KOHKY-
PEHILIMjU ca pOAUTEIbUMA, lelaMa 1 6abama ocTaBHoNa, a y [ pukoj My npumna-
7la IpaBo Ha jeaHy TpehuHy 3a0CTaBIITHHE 32

Pa3IUKy Ol CyNpYKHHKA KOjeM TPHIaja jeJHa ITOJIOBUHA 3a0CTaBIITHHE. >
CBe 0BO rOBOpH 12 y CITy4ajy J1a e 3aKOHOABAI] KO/l HAC OJUTyYH 3a PUXBATabe
npaBa HacJbehMBama Kol BAHOpAUHUX CYIIPY>KHHUKA, 1a OBOM IMMUTamy Tpeda 03-

34 Onusepa Ilejax [pokem, ,,BanOpauna 3ajequuiia — npasa BaHOpauHUX MapTHEpa, y 30opHuxk ca ca-
semosara Hoseo nopoouuno sakonooasecmeo, ypen. 3opan Ilowasuh (Kparyjesaw: IIpaBuu daxynrer y
Kparyjesity, MuHucTapcTBO paja, 3arollbaBama U conujaine nonutuxe u [Ipasuu daxynrer y beorpa-
ay, 2006), 204 — 209.

35 Bup Buie: Suzana Kraljié, ,,Pravna ureditev registrirane istopolne partnerske skupnosti v Sloveniji®,
y 36opnux ca casemosarwa Hoeo nopoouuno 3akonodascmeo, ypen. 3opat [Towasuh (Kparyjesar: [Ipas-
HU dakyarer y Kparyjesity, MuHHCTapCcTBO pajia, 3aMolljbaBamba U ColujaiHe noauTuke u [IpaBuu da-
kynret y beorpany, 2006), 214-232.

36 Bunuh Tpuunuh, ,,BanOpadnu napTaep kao 3aKOHCKM HACJIEAHUK Yy caBpeMeHuM npasuMa Esporne®, 409.
37 Bunu: Mapuja Jlykuh, ,,KapakrepucTike eBporcKor npaBHOT OKBHpPa IIpaBa UCTOIOJIHHUX MapTHepa: TeH-
JICHIIMje, MpaKca ¥ ycaraeHoCT ITOPOIHYHOT 3akoHoaBcTBa Cpbuje’, y 30opnux ca casemosara Hogo
nopoouuHo 3akonodascmeo, ypea. 3opau [lomasuh (Kparyjesar: [Tpasun daxynrer y Kparyjesity, Munu-
CTapcTBO paja, 3anolljbaBama U couujaine nonutuke u [IpaBuu ¢paxynrer y beorpany, 2006), 234-244.
38 Buauh Tpuunuh, ,,BanOpaunn napTHep Kao 3aKOHCKH HACJIEHUK y CaBpeMEHUM TpaBuma EBpomne,
414-417.

39 Buauh Tpuunuh, ,,BanOpaunn napTHep Kao 3aKOHCKH HACJIEHUK y CaBpeMEHUM NpaBuma EBpomne*,
418-419.
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OMJbHO NMPUCTYNUTH Y3 CUCTEMCKa pjerema y [TopoguuHom 3akoHy U 3aKoHy
0 HacJbehuBamy, a 1a He Tpeba oJ1aKo /1aBaTH OIjeHe Ja BAaHOpauHU U OpayHu
CYIIPY’KHUK MMajy UCTa HacJbeIHa mpasa, Beh 1a To Tpeba OUTH U3PHUUUTO U
noceOHO peryarcaHo, Kako MoKasyje ¥ yIopeaHONpaBHO 3aKOHOAAaBCTBO. Ta-
kohe, Tpeba UMaTH y BUy U TPaJAULIMOHAIHY 3Hayaj Opaka y Halem JpyITBY
U BpUjeIHOCTH Koje Opak HOcH ca coboM, Te J1a je To (hopMaliHa yCTaHOBA I10-
POAMYHOT IpaBa U Kao TakBa uMa oxpeleHa, pezepBrucana, paBHa J1ejcTBa, a
u HacsbenHompaBHa. C apyre cTpaHe, BaHOpayHa 3ajelHUIIa TpeACTaBba Mo-
cebaH MpaBHU MHCTUTYT KOJU MMa YKa IpaBHa aejcTBa. Kako To n nmpouctuyue
U3 HEKHMX O/TyKa EBporickor cyzia 3a Jby/cKa IpaBa, CBaKo JIMLE UMa MPaBo J1a
Oupa na 1M Kenu Opak WM BaHOpayHy 3ajeHUILYy U Yy BE3U ca TUM OCTBapyje
npaBa Koja Cy Be3aHa 3a Taj MPaBHU MHCTHUTYT. VMcTpaxkuBama mokasyjy Tpa-
JTUIMOHAHY 3Hayaj Opaka Ko MOTOMCTBA, Kao M J1a MajH MPOLIEHAT CTaHOB-
HUIITBA yJa3u y BaHOpauHe 3ajequuiie (amp. y Cpouju 3,8 mocro).* Banbpau-
HE 3aje/IHUIIe Cy U HecTabuiHe.*!

Jla mu ce HEWITO MUjewma y HaleM npaBy 30or HoBor [lopoauuHor 3akoHa
y Peny6numu Cpnckoj? Munucrapctso npasze Pemyonuke Cpricke paauiio je
Ha u3paau [lopoguuHor 3akoHa, 1a je y ToM by hopmupana Pagna rpyna 3a
u3pay TekcTa HoBOTr [1opon4HOr 3aKOHA KOjy YMHE MPEeICTaBHULIM PECOPHUX
MHUHHCTapCTaBa, akaJeMcke 3ajeanulie, Ansokarcke 1 Horapcke komope Perry-
6muke Cpricke, Yapykema COLUjaTHUX paJHUKa U HEBIAAUHUX OpraHU3alyja.
Oga rpyna Ha yeny ca npo¢. ap lapkom Panuhem, npodecopom IlpaBror da-
KyiTrera YHuBepsuteta y bamoj Jlynu je kpeupana Ilpen/nanpt Gyayher I[lo-
poauyHor 3akoHa y PernyOmuiu Cprickoj, koju je yrBpawia Brnana Pemy6Omnuke
Cprcke. Hatpr [TopoandHor 3akoHa ce TpeHYTHO HaJla3u y CKyHIITHHCKO) IIPO-
uenypu. Ilpema memy, BanOpayHa 3aje1HUIIA ce Ae(pUHUIIE KA0 3ajeHNULA KH-
BOTA )KE€HE U MylIKapla (BaHOpauHUX CyNpyKHUKaA) u3Mely Kojux Hema Opad-
HUX CMETHU U KOja je Tpajasia HajMame JABHje FoOMHe WU Kpahe ako je y o)
poheno aujere. Hanasee ce uctude n1a je BaHOpadHa 3ajeJHHIIA U3jeTHaYeHa ca
OpayHOM 3ajeIHUIIOM Y TOTJIey MpaBa Ha Mel)yCOOHO U3ApKaBame, MMOBUH-
CKO-TIpaBHHUX OJIHOCA, IOl yCJIOBHMA M Ha HAYMH MPOMHUCAH OBUM 3aKOHOM. Y
IPBOM CTaBy ce Jaje neduHuIrja BaHOpauHe 3ajeqHuue. Jpyru ctaB caapxu
omumTy oapendy O MpaBHUM JejcTBUMA BaHOpauHe 3ajeanuue. JlejcTBa BaHO-
pauHe 3ajeqHuile ce oapelyjy Ha ocHOBY mopehema ca OpauHOM 3aj€THHUIIOM.
[Tpema oBom aujeny onpende, BaHOpadHa 3ajeIHUIIA je M3jeHaueHa ca Opad-
HOM caMo y TorIey npasa Ha Mel)ycoOHO nu3apxaBame U y Morjiey MMOBUH-
40 Onusepa Herosanosul, ,,3aCTyI/b€HOCT M OCHOBHE KapaKTepHCTHKE BaHOpauHMX 3ajenHunay Cpouju
u EBporickoj yauju®, Jemoepaguja, 14 (2017): 71.

41 Paola Di Giulio and Alessandro Rosina, “Intergenerational family ties and the diffusion of cohabitation
in Italy”, Demographic research, 16(2007): 441-468.
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CKO-TIpaBHHX ojiHOca. KaJ ce roBopu 0 MUMOBHHCKO- TPAaBHUM OJTHOCHMA, Ty C€
MOY€ MUCJIUTH Ha CBE JIpyTre UMOBHUHCKO-TIPABHE OJTHOCE, JIM 10 CJIOBY HALIPTa
[TopoauuHor 3aKkoHa MO YCJIOBMMA U HA HAYMH MTPOMHUCAH OBUM 3aKOHOM. To
3Hauu Jja BaHOpayHa 3ajeJHULA HUje Y IM]EJOCTH U3jelHaueHa ca OpayHoM y
noryiely MIMOBUHCKO-TIPaBHUX OJHOCA, Oe3pe3epBHO U HEOTpaHUUYECHO, Beh 1o
noceOHUM JIOJATHUM YCIIOBHMA cajipskaHuM y [1opoinuHOM 3aKOHY.

5. 3AKJbYUAK

Bpaunu cynpyKHUK je 3aKOHCKU HACJbEIHUK U Y HallleM HACJbETHOM IPaBy
y TIPBOM HacJLEIHOM peiy Hacjbelyje ca JjerioM OCTaBuoIa Ha jeTHAKe JTHje-
JIOBE, a y APYTOM HACJbEIHOM pely ca poauTesbHMa OCTaBHOLA 0 jeHY IO-
JIOBUHY 3a0CTaBIITHHE. BanOpaunu napTHep Uiy BaHOpAuHU CYNPYKHUK KOJ
HAC HHUj€ 3aKOHCKH HACJbETHUK. AJIM OH MOXe /1a Oyie KOPUCHHUK HEKOT IPYror
MpaBa U3 OCTaBUHE MO OCHOBY yTrOBOpa O MOKJIOHY WJIHM yroBOpa O AO0KHBOT-
HOM H3/pKaBamy WK Aa Oy/le TecTaMeHTapHHU HaCJbeTHUK, alli HE U YTOBOpHA
CTpaHa y yroBOpY O YCTYIamy U PACIIOJjeI IMOBUHE 32 )KUBOTA. Y OBOM pajy
CMO TOKa3aJiu J1a HU MO3UTUBHOINPABHO HU YIOPEIHONPABHO HEMa OCHOBA J1a
ce omoryhu (0e3pe3epBHO U HEOTPAHUUYEHO MPABO) 3aKOHCKOT HacJhehuBama
n3Mely BaHOpayHUX MapTHEpa, KOju uMajy MOryhHOCT /1a ckiiore Opak u Taza
n00M]jy 3aKOHCKO MPaBo HacsbehuBama. CBaKH Jpyraddju CTaB MOJIpa3yMHjeBa
JOZIATHO pa3MUIIbalkbe U ypehuBame of] cTpaHe 3akoHoAaBHa. C TUM HHJbEM
MPUCTYNIIO ce yTBphuBamy MoryhHOCTH 3aKOHCKOT HacbehuBama BaHOpay-
HUX MapTHEpa y YIOPEAHONPABHOM KOHTEKCTY (3emibe OuBiie COPJ u eBpor-
CKe ApraBe), y HO3UTUBHOM TPaBy, ajli ¥ KPUTHYKO] AaHATIN3HU OJTyKEe YCTaBHOT
cyna buX y Be3u ca oBom TemoM. Maxko je ommyka YcraBHor cyna buX 6p. All
4207/13 om 30.09.2016. roguHe Be3zaHa 3a 3akoHOmaBcTBO dbuX, pasmorpe-
Ha je 30or Moryher yTuIiiaja Ha HaIlle MPaBo, a KPUTHIKHU CY YTBphHEHU 0301Ib-
HU MPOIMYCTH U MOTPEIIHA N0JIa3Ha XUIIOTe3a Y TOj cyackoj omtyiu. [Iposene-
Ha aHaJIM3a FOBOPH Ja y cllydajy Kaja O ce 3aKOHOoJaBall KoJl HaC OAy4YHro 3a
MpUXBaTamke MPaBa 3aKOHCKOT HacJbehBama Ko/l BaHOpayHUX CyNpy>KHUKA, 1a
OBOM MUTaky Tpeda 030MIBbHO MPUCTYIHUTH Y3 CUCTEMCKa pjelea y [lopoany-
HOM 3aKOHY U 3aKOHY 0 HacJbehuBamy, a 1a He Tpeba 0JaKo AaBaTH OljeHe Ja
BaHOpa4yHU U OpayHM CyNpYy>KHUK UMajy UCTa HAacJbeHa MpaBa, Beh /1a To Tpe-
06a OUTH U3PUYUTO U TOCEOHO PEryINCaHO, KaKo MOKa3yje U YIOPEIHOIPABHO
3akoHOAaBCTBO. Takohe, Tpeba umMaTu y BUly U TpaJAULIMOHAIIHY 3Ha4a] Opaka
y HaIlleM JPYIITBY U BPUJEIHOCTH Koje Opak HOCH ca coOoM, Te 11a je To Gop-
MaJHa yCTaHOBa MOPOJAMYHOT MIPaBa U Kao TakBa uMa ofapelhena, pesepBucana,
MpaBHa /Ie]CTBa, Na U HacJbeAHoNpaBHa. C 1pyre cTpaHe, BaHOpayHa 3ajeqHHIIA
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npezcTaBiba HocebaH MpaBHU HHCTUTYT KOjJU Ma yXa rpaBHa JiejcTa. Kako To
U IIPOUCTHYE U3 HEKUX OJuTyKa EBporickor cyna 3a jpyjcka mpasa, CBaKo JIHIIE
uMa TpaBo J1a Oupa Ja JiM kesn Opak WM BaHOpayHy 3ajeJHHIlYy U y BE3H ca
THUM OCTBapyje MpaBa Koja Cy B€3aHa 3a Taj MPaBHU UHCTUTYT. Y YIOPEIHOM
npaBy, KaJl ce BaHOpauHOM MapTHEPY MpU3Haje MpaBo 3aKOHCKOT HacbehuBama
TO je 4eCTO MOBE3aHO ca BaHOpaYHMM 3ajelHUIIaMa KOje C€ PEerucTpyjy, ITo
KOJI HaC HUje CJIyydaj WIK ce€ TUM 3ajeHHLIaMa MPU3HAjy y>Ka HacJbeIHOIPAaB-
Ha JIejCTBa Y OJHOCYy Ha OpauHe 3ajeanuue. Jlakie, 3anaxeMo ce 1a BaHOpad-
HUM MapTHEpUMa He Tpeda MpU3HATH HACJbEAHONPABHA JI€jCTBA Y CMUCIY 3a-
KOHCKOT IIpaBa HacJbehuBama. Mako Hanpr [Toponuunor 3akona y Penmyomumm
Cprickoj MHOBUpA Je(pUHULIN]Y BaHOpauHe 3ajeIHUIle, eHa JIejCTBa OCTajy Y
OKBUpY HekuX, [lopoauuHum 3akoHOM, neuHuCaHUX HHCTUTYTA. Hema no3u-
TUBHOIIPABHOT OCHOBA 3a IIMPEH-E JIejCTBA BaHOpaUHe 3ajeJHHIIEC U Ha MPaBO
3aKOHCKOT HacJbehuBama.
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THE POSSIBILITY OF LEGAL INHERITANCE OF
UNMARRIED SPOUSES WITH SPECIAL REFERENCE TO
THE DECISION OF THE CONSTITUTIONAL COURT OF BIH

Dorde Rakovi¢*
Faculty of Law, University of Banja Luka

Abstract: This article discusses the possibility of legal inheritance of common-
law spouses (partners). The critical analysis of the decision of the Constitutional
Court of Bosnia and Herzegovina no. AP 4207/13 of September 30, 2016. It
starts from the hypothesis that neither positive law nor comparative law has any
basis to enable (unreserved and unlimited) the right of legal inheritance between
non-marital partners, who have the possibility to marry and then consume the
legal right of inheritance. The goal of this article is to determine the possibility
of legal inheritance of extramarital partners in a comparative legal context
(countries of the former SFRY and European countries), in positive law, but
also in a critical analysis of the decision of the Constitutional Court of Bosnia
and Herzegovina in connection with this topic.

Key words: extramarital union, partners, right of inheritance, legal
inheritance, inheritance
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GERMAN’S BIOLOGICAL THEORIES IN CRIMINOLOGY' -
mapping the beginnings

Marina M. Simovi¢?
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Summary: In this paper, the author explores the early German criminology,
pointing out that it was a result of interests stemming from the legalistic approach
to crime. For this reason, the contribution of German criminologists to the
development of criminology as an independent science is observed by examining
the legalistic, anthropological, biological and sociological approaches to
criminology. Each of these approaches is concurrently associated with a
particular criminological orientation or a period of predominant influence of
some criminological approach in explaining causality. The development of the
German criminology at the time was reflected in the efforts of psychiatrists to
expand their expertise into the field of criminal behaviour and to offer a medical
solution to this problem. Tracing the historical development of the German
criminology in the course of three different political regimes (including the
German Empire, the Weimar Republic and the period of Nazism), the author of
this article has an opportunity to assess the political impact on scientific research
and its implications. Finally, the recent revival of the biological and genetic
research into crimes makes this historical research into criminal biology (from
Lombrose to Nazism) highly relevant. The historiography on crime and criminal
Justice in Germany is well-developed even though the German literature on these
issues is considerably less extensive in volume than the respective literature in
France and England. The knowledge of the social history of crime in Germany
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context”, realised on the basis of a Decision of the Teaching-Scientific Council of the Faculty of Law,
University of Ni§ 01-3342/29, of 24 December 2020.
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during the 19th and 20th century is still extremely limited. In the last decade
of the 20th century, there were some significant developments in this process.

In mapping the early development of criminology in Germany, Wetzell
identifies the following historical periods. The first period is the beginning of
the 19th century, marked by the learning of Lombroso on the inborn criminal
offender as well as by the growing impact of the new criminal law reform in
Germany. The second period involves the impact of the German reception of the
Lombroso’s theory on establishing criminal psychology in Germany from 1880-
1914. The third period reflects the learning of criminal sociology, i.e. accepting
the idea on the impact of social conditions on the development of crime. The next
period covers the predominant position of the biological research in criminology
at the time of the Weimar Republic. Finally, the last period in the development of
the earlier German criminology is the period under the Nazi regime (including
the sterilization of criminals as well as the Nazi policy of sterilizations of some
ethnic groups).

Key words: criminology, criminal biology, eugenics, racial hygiene,
postmodernism.

1. INTRODUCTORY REMARKS

Since the 1970s, European historians have expressed particular interest in
the history of crime and criminal justice in modern states. Most research in this
area has been based on social history, either in the form of quantitative research,
aimed at reconstructing the historical development of crime level or local studies,
or microhistory, certain criminals or types of crime, especially those related to
social conflict. The second group of historical studies focused on the legalistic,
institutional, and political history of criminal justice.*

Since criminological research is originally interdisciplinary, lawyers who
investigated the crime had to ,,cope* with the research of psychiatrists and vice
versa. As aresult, criminological research has begun to transform the relationship
between psychiatry and the criminal justice system from two opposing sides
into one symbiotic. Second, following the development of German criminology
through three different political regimes, from Imperial Germany through the
Weimar Republic to the Nazi period, one possibility of measuring of political
influence on scientific research and its implications is offered. Finally, recent

4 See Richard F. Wetzell, Inventing the Criminal: A History of German Criminology 1880-1945. (Chapel
Hill and London: University of North Carolina Press, 2000), 1.
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revivification of biological and genetic research of crime gives the history of
criminal biology research, from Lombroso to Nazism, a kind of present relevance.

While research into history of development of British and French criminology
has been the subject matter of several books published in the last fifteen years,
counting from 2000 onwards, the history of the development of German
criminology has largely remained an unexplored area.’

A very short dissertation in the field of criminal legislation from 1972 made
one initial attempt to determine the development of criminology under the Nazi
regime. Then, starting in the 80s of the 20th Century, younger generations of
criminologists published a collection of articles on the history of this discipline
during the Third Reich. However, Wetzell’s book is the first attempt to map
the history of German criminology from its inception all the way to the Nazi
regime. At the same time, Nicole Rafter calls this criminologist a ,,pioneer of
studying Nazi criminology and criminal justice.

Wetzell presents the following periodization in mapping the early development
of criminology in Germany. This is, first of all, the beginning of the 19th Century
period in which the teachings of Lombroso about the born criminal and the rise
of a new penal reform in Germany appeared. Then, the influence of German
reception of Lombroso’s theory on the creation of criminal psychology in
Germany from 1880 to 1914. Then follows the period of accepting the idea of the
influence of social conditions on the development of crime, i.e. the development
of the study of criminal sociology. Then, the dominance of criminal-biological
research during the Weimar Republic and, finally, criminology under the Nazi
regime (sterilization of criminals and Nazi sterilization policy).

2. ORIGIN OF MODERN CRIMINOLOGY IN GERMANY

German criminology emerged as a recognizable scientific field in the last
quarter of the 19th Century, as a result of three related developments: the
emergence of new German criminal reform movement; publishing and accepting
Lombroso’s theory of the born criminal and due to the increased interest in
criminological issues among German psychiatrists.

A brief overview of criminological research in the first three quarters of the
19th Century is important, because knowledge of that part of the past is essential
for correctly determining the development that rampant towards the end of
the 19th Century. On the other hand, the existence of bio-medico-biological
5 1bid., 2-3.

6 See Nicole Rafter, ,,Criminology’s Darkest Hour: Biocriminology in Nazi Germany*, The Australian

and New Zealand Journal of Criminology, 41, 2 (2008): 287-306. https:// journals. sagepub. com/doi/
10.1375/acri.41.2.287, accessed on: 22.4.2019.
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explanation for crime in the earlier period of the 19th Century indicates that
Lombroso was not the first to offer that explanation. On the other hand, the
essential effort in the field of ,,moral statistics* and the subculture of professional
criminals shows that 19th Century researchers showed much greater interest in
social than the biological causes of crime. Only if these two moments are well
understood, a drastic shift from the emphasis on social to medical-biological
explanations of crime that appeared before the end of the 19th Century can be
explained.

By the way, at the turn of the 19th Century into the 20th Century, articles
were even taken over in the daily press in the United States, which referred to
the influence of German criminologists’ teachings on the effects of external,
cosmotelurist factors on crime. That is why it is an illustrative example of
explaining the increase of crime on the streets of major US cities under the influence
of the summer months, in line with teachings of ,,German criminologists*. Dr.
Placzek, one of the greatest authorities in this field in Germany, as reported by
The New York Times on 2 August 1907, argued that ,,it is not only the heat of
the sun that influences human passions, which are responsible for a specific
crime, but also different social and working conditions. For example, much
more alcohol is consumed during summer than winter, and alcohol is always
the root cause of crime®. In addition, according to The Times, Dr. Placzek’s
opinion is that ,life in the summer takes place in the open and in accordance
with other possibilities, which together enables the commission of crimes with
a fatal outcome*.’

3. CONSOLIDATING APPROACHES - BACK TO THE BEGINNING

The development of German criminology from the 19th century to 1945 was
marked by the predominance of research into biological causes of crime over
research into social causes of crime. The predominance of criminal-biological
approach is clear if we keep in mind that most criminological researches were
conducted by psychiatrists.

Penal system reformers, gathered around Franz von Liszt, viewed
criminological researches as something that would provide scientific funding
for penal policy. Although reformers of the penal system tended to pay more
attention to social rather than biological factors of crime, in practice research
in criminal sociology stayed far behind research in criminal biology, because
German sociologists showed little interest in crime and because the reformers

7 See ,,Crime increases in summer“. The New Jork Times, 2. August 1907. https.://query.nytimes. com/
mem/archive free/pdf?res=F30F16FE3B5415738DDDAB0894D0405B878CF1D3, accessed on: 7.3.2020.
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of penal system reluctantly agreed to accept research in the field of criminal
sociology. This situation changed after the World War I, when a number of
lawyers, such as Exner and Liepmann, began to accept research in the field of
criminal sociology.

Most criminological researches, during that period, was conducted by
German psychiatrists. Vetzell gives several reasons for this. First, at the end of
the 19th Century, the wave of interest of the medical profession in etiology of
crime came due to the influence of Lombroso’s idea of a born criminal, which
improved biological explanations of crime, in which German doctors, especially
prison doctors, found their ground for research. And when Lombroso equated
his native criminal with psychiatric diagnosis of ,,“moral insanity*, psychiatrists
finally decided they needed to react to these theories.®

Second, the reaction to Lombroso’s theory came at a time when German
psychiatry was expanding its professional territory, outside the area fully filled
with mental illness in the sphere of ,,border area® of mild mental illness (now
called ,,personality disorder*), which Koch calls ,,geistige Minderwertigkeiten,
and Kraepelin and Schneider later called them ,,psychopathic personalities*.
Since these states of sould were associated with deviant behavior, including
crime, psychiatric interest in inhabiting this vast space of new frontier line of
»abnormality also directed their interest in criminological research.

Third, psychiatrists focused on investigating victims of crime, because
they realized that they could extend the role of psychiatry to the criminal
justice system. This ambition found its earliest and most radical expression in
Kraepelin’s ,,Die Abschaffung des Strafmafes® (1880), in which he called for
the abolition of fixed prison sentences in favor of indefinite, individualized
treatment and reorganization of the penal system towards psychiatric clinics.
In his first works, Kraepelin confirmed the role of criminal psychology in
establishing the line between crime and madness. In explaining the category of
habituary criminals, Kraepelin pointed out their lack of awareness of morality.
Since Kraepelin’s scheme was aimed at eliminating the difference between
punishment and medical treatment, it emerged as a controversial issue of legal
responsibility, so the psychiatrists should no longer serve as expert witnesses in
situations where an excuse for insanity arises. As a result, raditional conflicting
relationship between criminal justice and psychiatry, in which lawyers often
»take for evil“ psychiatrists for ,,releasing criminals®, had to be transformed into
a symbiotic relationship, in which psychiatrists play a key role in determining
appropriate individualized treatment for each individual criminal. Although most
psychiatrists did not accept Kraepelin’s denial, but the distinction between legally

8 Wetzell, Inventing the Criminal: A History of German Criminology 1880-1945, 295.
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responsible and irresponsible perpetrators, they all share the same ambition - to
expand the role of psychiatry through the criminal justice system. The whole idea
behind research in the field of criminal biology was that psychiatric evaluation
should play a role in determining the individualization of penal treatment of
convicts.’?

Finally, the resentment of the psychiatric profession to play a key role in
criminal justice was closely linked to another characteristic of German psychiatry
in the late 19th and early 20th Century: its tendency to put interests of society
above the well-being of the patient — individual. This view was clearly reflected in
discussions before 1914, during the presentation of ,,diminished responsibility*,
in which psychiatrists used the ,,abnormality* of Minderwertige to confirm
their vague determination to protect society, but without insisting that the same
,abnormality* qualifies Minderwertigez for weaker medical treatment and that it
frees them from rigorous regimes and the stigma of detention. Exactly the same
position was adopted with its extremely explicit wording, when Aschaftfenburg
defended psychiatrists against the accusation that their ,,extremely broad
humanitarianism* had, in fact, in his subconscious, criminal justice. Psychiatrists,
as he insisted, routinely ,,deprive patients of their freedom in order to protect
society and that they were well aware that ,,the interests of the patient must
come second in relation to the interests of the community*."

Beginning with the acceptance of Lombroso in the late 19th Century,
biological explanations of crime, offered by German psychiatrists, took the form
of two different paradigms. Although at the turn of the Century, the pioneers of
German criminal psychology were unanimous in rejecting Lombroso’s claim
that a born criminal represents a different anthropological type, the explanations
of criminal behavior they offered divided them in two directions.

Representatives of what can be called Kraepelin’s paradigm have removed
anthropological characteristics from Lombroso’s theory of a born criminal and
redefined a born criminal into a pure psychiatric term for someone who is
,morally defective.

After the World War I, this paradigm lived in the form of what Birnbaum
and Schneider called gemiitlos (compulsive) or amoral psychopaths. The most
valuable feature of this paradigm is its unification of moral and medical norms.
Thus, Kraepelin defines ,,moral madness* as ,,the lack or weakness of the feelings
that reject the ruthlessness of satisfying egoism*.

What is noteworthy is that even Schneider, who criticized the unification of
medical and moral criteria of Kraepelin’s definition and made a special effort to
9 See Peter Becker and Richard W. Wetzell, ed. Criminals and Their Scientists, (Publications of the German

Historical Institute, 20006). http://books.google.com/books?id, accessed on: 17.11.2021.
10 Wetzell, Inventing the Criminal: A History of German Criminology 1880-1945, 296.
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establish an objective psychological criterion for his ,,psychopathic personality*,
made the same mistake when defining gemditlos or amoral psychopathic type,
as a lack of ,,pity, shame, honor, repentance, conscience. The inclusion of
moral criteria in psychiatric diagnosis largely develops the risk of tautological
thinking, in which the deviant or criminal behavior of an individual has become
a medical symptom of psychopathy, simply because it violates conventional
moral and social norms.!"" However, Schneider designed ten different types of
psychopaths. Antisocial and asocial tendencies are connected in different forms
of psychopathy, which is the subject matter of interest of criminology. Types
of psychopaths, according to Schneider, include, in fact, persons who suffer
from their abnormalities and persons from whose abnormalities suffers society.
Only this second group of psychopaths is important for criminology. This group
includes explosive (impulsive) psychopaths.'?

Since Schneider and Birnbaum viewed gemiitlos, or the type of amoral
psychopath, as a small minority among criminals, the scope of Kraepelin’s
paradigm was grossly diminished from the Weimar Republic period onwards,
allowing for a ,,competing of paradigm with the resulting phenomenon®.

At the turn of the Century, another group of psychiatrists, including
Aschaffenburg and Nécke, rejected the existence of ,,moral defect* and took a
much more complex view of the interaction between inheritance and environment.
They established the ,,Aschaffenburg paradigm®, which was dominated by the
view that many criminals suffer from general mental abnormality (described in
terms of degeneration, Minderwertigkeit or psychopathy), which makes them
much more liable to living a criminal lifestyle, under unfavourable external
circumstances - not because that these abnormalities were directly criminogenic,
,but because they hindered the development of their career in social and
economic life*."?

Since the Weimar Republic period, the Aschaffenburg paradigm has become
predominant. Practically, every biologically oriented criminologist in the period
between the two World Wars, including those most committed to researching
genetic factors, such as Lange and Stumpfl, agreed, except in rare cases of
gemiitlos psychopaths, that congenital or genetic factors, which had a share
in criminal behavior, did not consist of some criminogenic ,,moral defect*,
but of various abnormal traces that are not hereditary criminogenic, but could
develop criminogenic potential in a certain combination and under certain
external circumstances.

11 Wetzell, Inventing the Criminal: A History of German Criminology 1880-1945, 297.

12 See Stephan Hurwitz, Karl O. Christiansen. Criminology. (1983). 114, http://books. google. com/
books?id, accessed on: 12.5.2011

13 Wetzell, Inventing the Criminal: A History of German Criminology 1880-1945,297.
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The most important contribution of the Aschaffenburg paradigm was in the
complex perception of the interaction between inheritance and environmental
influences, which promoted the emergence of methodologically and conceptually
closer definition. In fact, Aschaffenburg accurately described the division of
the causes of crime into two large groups: social causes and individual causes.
The first group considers only external conditions of ,,general fluctuations that
affect the occurrence of crime®; the second group of conditions always leads,
when examining the individual’s personal inclination to crime, to the ,,bilge*
from which the individual originated, and this ,,leads directly back along the
path towards social causes® of crime.'

If we compare research from the Weimar Republic period and the period
before the World War I, there is no doubt that the work of Birnbaum, Schneider,
Gruhle and Lange was more clearly defined in its approach on the interaction
between inheritance and environmental influences, than the pre-war theories
of Kraepelin, Bleuler, Ashchaffenburg and Nacke. As can be seen, the long-
standing trend of growing methodological purification has continued in most,
but not all, criminal-biological researches, even during the Nazi regime. At
that time, these theorists had already clearly defined criminology as a medico-
psychiatric specialty and established psychiatrists as authorities in the field of
public health and regulation of deviance.'

Stumpfl had a much greater reach in the methodological issues of the twin
studies than Lange in his work, all the way to Exner’s 1939 criminological study,
which was a visible improvement over Aschaffenburg’s standard 1903 work.
This growing specificity of the methodology has further immensely complicated
the complicated task of biologists. As their understanding of interaction of
inheritance and environment became more complex, their goal, which was to
identify criminogenic genetic factors and separate repairable and irreparable,
became even more ,.elusive®.

Even after recognizing the role of both genetic and environmental factors
in the genesis of criminal behavior, most criminal biologists have consistently
put genetic factors first and emphasized that genetic factors are still primarily
important. Such a claim would be justified only if it was shown that genetic
factors often lead to crime, without any visible cofactors from the environment,
or that the criminogenic power of these genetic factors was not usually yielding
to rehabilitation measures. In fact, it was widely recognized that there was

14 See Gustav Aschaffenburg. Crime and Its Repression. (Montclair, New Jersey: Patterson Smith, 1968), 15

15 Nicole Rafter. ,,Criminology’s Darkest Hour: Biocriminology in Nazi Germany*. The Australian and
New Zealand Journal of Criminology, 41, 2, (2008), 287-306. http://www.atypon-link.com/AAP/ doi/ pdf
plus/ 10.1375/acri.41.2.287?cookieSet=1, accessed on: 12.4.2011.
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no visibility for such a proposal.'® Contrary to that, Lange acknowledged that
environmental factors played a role in the cases of all the criminal twins he
investigated, while Schumpfl estimated that a maximum of 20% of criminals
could be considered irreparable.

Therefore, the question remains, why did most criminal biologists claim that
genetic factors prevail? The answer lies in several bases and assumptions that
characterized German psychiatry during the research period.

First, German psychiatry, during that period, was preoccupied with a strong
bias towards inheritance, which, while accepting that individuals differ, including
mental illness, was primarily caused by genetic factors. This position toward
hereditaryism partly arose from the failure of psychiatry to make progress
in the treatment of mental illnesses. Unable to cure most of their patients,
psychiatrists were tempted to explain their therapeutic failures by attributing
the cause of mental illness to invariable genetic factors. Although research into
human genetics remained at a primitive level throughout the first half of the
20th Century, hereditaryism was supported by rediscovery of Mendel’s laws,
sometime between the turn of the 19th and 20th Centuries.

Second, by the mid-1920s and beyond, the vast majority of German physicians
and psychiatrists were enthusiastic in their support for eugenics, at least in
principle. This latter qualification is important because the details of practical
implications, including the question of who should actually be sterilized, have
again led to disagreement. However, almost universal enthusiasm for eugenics
among German psychiatrists clearly indicates why they have accepted research
on genetic factors.

Finally, although most criminal biologists acknowledged the role of social
crime factors, they were generally pessimistic about the possibility of changing
the social conditions that affect so many persons to enter a criminal career.
Over and over again, the greatest advocates of criminal biology, including
Aschaffenburg, Nacke and Wiernstein, and even Riidin, who advocated a hard
line, have clearly acknowledged that in many cases changes in social milieu
of recidivists could, in principle, prevent new criminal behavior. But, such
perceptions have always been accompanied by the qualification that such an
environment, in practice, could not be changed, so these criminals in question
should be considered ,,irreparable®. In other words, predicting incorrigibility
was not based on the belief that individual’s criminal behavior resulted from
the incorrigibility of genetic factors, but from the belief that it was simply too
difficult to change social factors that contributed to it.

16 Wetzell, Inventing the Criminal: A History of German Criminology 1880-1945, 298.
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Although Liszt and his reformist followers often stressed the importance of
the role of social factors, their reform proposals focused on individualization
of punishment, and this was more focused on change in perpetrators rather than
social change, which would be the most important crime prevention strategy.
From that perspective, criminal biology was welcome because it provided
knowledge about the individual criminal - individual, which was essential in
the reform whose efforts were focused on the perpetrator - individual.

However, research in the field of criminal biology has raised some objections
to beliefs regarding the inheritance of criminal dispositions, which has led
some psychiatrists and lawyers to emphasize the importance of environmental
factors. Among psychiatrists who have followed research in criminal biology,
Hans Gruhl has remained highly critical of genetic explanations for crimes and
highlighted the role of social factors, including social class affiliation. Even
criminologically oriented lawyers, such as Exner and Liepmann, sought to give
equal importance to biological and sociological factors in their approach to the
etiology of crime.

In a comparative sense, the development of German criminology was not
unique. Recent research on the history of French criminology development has
found that the differences between Italian anthropological school and French
sociological school were overemphasized, and that even after the French,
like the Germans, rejected born criminal as an anthropological type, they still
advocated many of Lombroso’s assumptions related to basic inheritance. In the
same way, Charles Goring wrote his famous book ,,The English Convict* (1913)
and rejected Lombroso’s teaching on the born criminal, but advocated a theory
linking criminal behavior to mental weakness, similar to Aschaffenburg’s view."’

Finally, 20th-century American criminology contains a powerful thread that
Nicole Rafter called ,,eugenic criminology®, which gave the United States a
,,dubious distinction of not being among the first countries in the world to sterilize
criminals (began in 1907), a practice that continued until 1945%. However, Nicole
Rafter connects her explanations of eugenics to the period of the rule of the
Third Reich in Germany in the period 1933-1945. She states that at the time, the
leader in eugenic research, dr. Eugen Fischer, claimed that ,,there was a rare and
especially good opportunity for theoretical science to advance at a time when
the prevailing ideology supports it, and her discoveries can immediately serve
the state’s policy*. In that sense, two scientific programs within the framework
of Nazi-oriented criminal biology were developed - eugenics and racial hygiene.
These terms are often used as synonyms. The eugenic project had the aim to
improve the quality of the race (,,human race*) by encouraging superior people

17 Ibid., 299-300.
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to reproduction (,,positive eugenics*) and discouraging inferior people (,,negative
eugenics®) by: forced exile, marriage ban, locking down or elimination. In the
most general sense, eugenics should prevent the reproduction of all those people
who have hereditary defects - for the benefit of all. During the 1930s, Jews were
among those involved in the eugenics movement in Germany or elsewhere,
which, criminologically speaking, led to identification of hereditary criminals
of all races and entities, which would prevent their further reproduction. The
racial hygiene movement, on the other hand, was aimed at identifying ethical
and racial group of people, such as Jews or Romas, for example, in favor of
returning Germany to Aryan currents. From a criminological point of view,
racial hygiene coincides with eugenics in that part when specific racial-ethnical
groups are identified as genetically criminal.'®

4. CONCLUSION

These statements, as well as many other questions, such as: how the ideas of
criminal biology fit into the explanations of crime during Nazi era; what were
the consequences of ,,Nazi“ criminology, etc. are, obviously, still insufficiently
researched area of development of criminology as a science in general, not only
in Germany. However, an insight into earlier periodization of the development
of criminology in Germany, it is clear that there is no single definition of the
concept and subject of its study, except for precisely determined individual
aspirations, i.e. directions. Therefore, there remains a methodologically clear
position that determining the exact dominant direction or entirety of this science
is always colored by ,,determination of the content of its subject, methods used
in the studying of the subject, different ideological concepts and approaches in
studying of natural and social phenomena, as well as its independence in the

system of sciences®."”
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Mapuna M. Cumosuh, Muomupa I1. Kocmuh
BEMAUYKE BMOJIOIIKE TEOPUJE Y KPUMWHOJIOT MU - MATIMPAE TTOYETAKA

BEMAUKE BUOJIOIIKE TEOPUJE YV KPUMUHOJIOT MU -
Mallpamke o4YeTaKka

Mapuna M. CumoBuh?!
Daxynmem npasuux Hayka Ilanesponckoe
yuueepzumema ‘“Aneupon’ bara Jlyka

Muomupa I1. Koctuh*
Ilpasnu paxynmem Yuueepsumema y Huury

Ancmpaxm: Y pady cy aymopke ucmaxie 0a paseoj remaike KpumMuHo1o-
2uje peghnexmyje ymuyaj Hanopa ncuxujampujcke npogecuje 0a npouupu ceojy
eKchnepmu3y Ha KPUMUHAIHO NOHAWArse U 04 NOHYOU MEOUYUHCKY CONYYUJY V
00HOCY HA NUMArLa KpUMuHaiumema. Y numepamypu ce usnocu cveoeha ne-
puoouszayuja y manupary paroe pazeoja kpumuronozuje y Fbemauxoj. To je,
Hajnpuje, noyemax nepuooa 19. eujexa y xome ce jasma yuere Jlombpocoa o
pohernom 3104unyy U y30usarbe Hoge Kazuene pegopme y Fhemaukoj. 3amum,
ymuyaj reemauke peyenyuje meopuje Jlombpocoa na cmeaparbe KpuMuHail-
He ncuxonozuje y Fbemauxoj 00 1880. 0o 1914. 2o0une. Onoa caujedu nepuoo
npuxeamarLa uoeje o ymuyajy OpyumeeHux ycioead Ha pazeoj KpumMuHaiume-
ma, 0OHOCHO pa36oj yuera Kpumunanne coyuonozuje. Illomom, oomunayuja
KPUMUHATHO-OUOTOWKUX UCMPadCusarsa 3a epujeme Bajmapcke Penyonuxe u,
KOHAYHO, KPUMUHONIO2UJA NOO HAYUCTNIUYKUM PEHCUMOM (CIepUnu3ayuja Kpu-
MUHANAYA U HAYUCMUYKA NOTUMUKA cmepunuzayuje).

Kuyune pujeuu: kpumunonozuja, Kpumunaina 6uonocuja, eyeeHuxka, pacha
Xueujena, nocmmoO0epHU3aM.

20 * OBaj paj mpe/cTaBiba Pe3ysiTaT TEOPHjCKOT HCTPAXKHMBamba, Kao paj Ha Mpojekty ,,OIroBOpHOCT y
MPABHOM M JAPYLITBEHOM KOHTEKCTY", KOjHU ce peanusyje Ha ocHoBy Oryke HacraBHo-HayuHOr BHjeha
[IpaBuor ¢akynrera Yuusepsutera y Humry 01-3342/29, on 24. neuem6pa 2020. ronune.

21 Banpennu npodecop, cekperap y OmOyacmany 3a gjeiy Penyonuke Cpricke, marina.simovic@gmail.
com.

22 PenoBuu npodecop, kosticm@prafak.ni.ac.rs.
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IMMPETJIEJHU HAYYHU YJTAHAK

I[TPABHU ITOJIOXAJ EHIJIECKE LIPKBE V OJIPEJIAMA
BEJIMKE TTIOBEJBE CJIIOBOLA 13 1215. TOAVHE

Keswko Teodunosuh!
Cpncrka npasocnasna ypksea y bpooy

Ancmpaxkm: Pao ce basu ananuzom 00pedaba o nonoxcajy eHenecke ypkee
y jeOHOM 00 Hajcmapujux yCmasHux OOKYMeHamd, OKOIHOCMUMA ) KOjuma ce
OO0HOCU 08a] NPABHU AKM, KAO U Fe208UM NOC/HeOUYaMA KAKO 3a eH2leCKo Opyul-
Me0, MAKo U 3a npasHe cucmeme y Opyeum semmsama. Benuxka nosewa cnobooa
uz 1215. 2ooune, kao maxea, npedcmas/ba YHUBEP3AIHY OeKIAPAYUJY O /bYO-
cKum npasuma u crobooama. Fbene oopedbe nocuyscuhe kao uncnupayuja u
V HapeOHUM 8JeKO8UMA CBUMA OHUMA KOju ce bope 3a 04)8arbe 08UX OCHOBHUX
/bYOCKUX 8PUJEOHOCTIU..

O0pedbe o nonodicajy enenecke ypkee, 6eoMa Cy 8adiCHe 3a Od/bU MOK CYO-
Oune u cmamyca oge ypkee. Y mwuma ce 3auurve uoeja o cio000HOj YpKeu, ay-
MOHOMHOJ Op2aHU3ayUju ca npasom ciobooe uzbopa kaupa besz ymuyaja 61a0a-
pa u pumckoe nane. 3602 moza he pumcku nana Unohenmuje 111 ceéojom Bynom
cycnenoosamu, cmampajyhu je Hene2aiHom U CPAMHOM.

bes 0b3upa na kpamak nepuoo, a mo cy camo 08a mjeceya, koiuxo je Ilo-
6e/ba OUNA HA CHA3U, OHA je 0CMANd Kao 0CHO8 ) HO8UM bopbama cmanexica u
KpYHe, 3a npagHu nopeoax y eneneckom opyumasy. Heke 00 wenux nopmu Ha-
Jase ce u 0aHac y npagHoOM CUCMEMY AH2N0CAKCOHCKO2 NPasa.

Kawyune pujeuu: Benuxa nogemwa cnobooa, baponu, kpams Josan 6e3 3emmwe,
Enenecxa, ypkea, cnobooa ypkse.

1 Macrep npaBa, noxropana [IpaBHor dakyarera Yausepsurera y bawoj Jlynu, ceemrrennk Cpricke mpa-
BOCIaBHe LpkBe y bpony, teofan012@gmail.com.
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1. YVBO/,

Jenan o Haj3HAYAJHUjUX MTPABHUX aKaTa CPEHET BHjEeKa, a KOJH j€ YIIenao
cBjeTsoct Aana 15. jyna 1215. roqune 6uo je Magna carta libertatum?2 — Be-
JMKa TIoBeJba cio0oaa. OBaj yroBop, Ha KOjH je TIPUCTA0 J1a ce 00aBexe Kpab
JoBan be3 3emibe kako Ou mpeBa3uIIao cykod ca 6aponnma, ocrahe y uctopuju
MO3HAT Kao IMOKYIaj CTBapama MpaBHOT nopeTka y Enrneckoj. Onpende ose
MoBeJbE Tpedalie Cy Ja pHjere 3aXTjeBe He3aq0BOJFHUX (heynaama u orpaHu-
Ye arcoJyTHY BJaJlaJIauKy CaMOBOJBY.

Tekcr [ToBesbe HaMMCaH je HAa IEPraMeHTy, Ha JIATHHCKOM j€3UKY, KOJH je Y
TO BpHjeMe Ono ouIMjaTHu je3HK ApkaBHUX akaTta. Canap:xuna [loBesbe je KoH-
TUHYHpAHU HA3 MUCITU U HUje OWJia Mo/iujeJbeHa Ha WIAHOBE Y KaKBoj ce dop-
MU JaHac o0jaBibyje. 30or npaktuunocty y X VIII Bujeky, yBeneHa je mozmjena
Ha uiaHoBe. CauyBaHa Cy caMo YeTHpH pyKomuca, 0e3 KpaspeBor medara ca 63
YJlaHa Koja Cy JiaHac JOCTYIIHA 3a [IPOoyyYaBambe.

[ToBesba he HacTojaTH a peryauine MUPOK CHEKTap APYIITBEHUX U TOJIHU-
THYKUX ofHOca. Teme kojuma ce 6aBH, MOTY C€ TeHEPaTHO MOAU)EIIUTH Y Ce-
nam 1jenuna. [IpBa ce Thye PKBE U BEHOT craryca. Jpyra ce 6aBu deyman-
HUM IIpaBUMa U o0aBe3ama, Tpeha TProBHHOM U TPaJoBHMa, YETBPTA PETYJIHIIC
CYICKH TIOCTYTIAK, eTa ypehyje GHuHaHCH]CKY aAMUHUCTPAIIH]y, IeCTa Ce THYE
KpaJheBCKUX IIyMa U Ha KPajy ceMa pjeliaBa 3aXTjeBe 32 PECTUTYIIN]OM U OaBH
ce MHUPOBHUM ofipendama.

3a oBaj paj cy 3Ha4YajHE onpende o Mmonoxkajy eHriecke npkse. OHe ¢y y
[ToBesbu ManmoOpojHE, aNK je ’BUXOBO IMOCTOJAHE O] BEJTMKE BAXKHOCTH KaKO 32
L[PKBY y BpHjeMe IOHOIIIEHa CTE, TAKO M Y HapeIHUM BjeKoBUMa. Y paay he ce
yIPaBO aHAIU3UPATH AAJCKOCEIKHE MOCIHEIUIIC OBUX IMPABHUX HOPMH TIO TTH-
Tamy CHIIecKe IpkBe. To ce HajIpHje OHOCH Ha TIOTIYHY CIIO00IY SHIJIECKEe
I[PKBE y OIHOCY Ha PUMCKY LIPKBY, a Koja he yCIujeIuTH y HapeHUM BjeKOBHMA.

2 I{no cBHjeT, YKIbYUYjydHd U aMepuyKy JIUTeparypy mox mnojMom Magna carta libertatum 6e3 pe3epse
HajIpHuje MOMHUIIIbA Ha YyBeHHU NOKyMeHT JoBaHa be3 3emibe. Ho, y camoj Enrieckoj (Hapounto y XVII
BHjEKy NpHINKOM 60pOH npotus anconytusma Crjyapra) Taj Ha3uB ce 0OMYHO MpHje CBEra MpuMjemyje
Ha noBesby Xenpuka III u3 1225. rogune. Jlonyiue, meHe HajBaKHHUje oapende — OHE Koje Cy 3aapiKaie
BOKHOCT JI0 HAIIMX J[aHa U KOje CE Y OBOj 3€MJbH jOII YBHjeK MPUMjerbyjy Kao U0 MO3UTUBHOT IpaBa
(BUX JIeBET Cy CacTaBHM IO 3BaHUUHE 30upKe 3akoHa — English Statute Book) Beoma cy climuHe orosa-
pajyhum onpendama u3 cBor u3BopHuKa. Y EHIIeckoj ce, y craBpH, ox HasuBoM Magna carta libertatum
HoapasyMujeBajy, mopea JoBaHOBE jOII TPH MOBEJbE KOje Cy JOHHjETe 3a BpPHjeMe BIIaJABUHE HEroBOT
MasnoJbeTHOT cuHa XeHpuka III (u3 1216, 1217. u, Hapouuro, ona u3 1225. roqune). OHe HUCY TIOTITYHO
UJICHTHYHE ca MoBesboM 13 1215. roauHe Maga y OCHOBH NPEACTaBIbajy HeHy NoTBpay. [la nnak Mur o
Magna Carti ce ca pa3iorom Besyje Oai 3a mosesby u3 1215. rongune, He camo 360T BpeMEHCKOT TPHOPH-
tera, Beh 1 3aTo mTo je Hajuemhe Gamr oHa WK BeHH aujesoBH (a He XeHpukoBa u3 1225. roauxe) Ha-
PEAHMX FOJMHA ¥ BUjEeKOBa IIOTBphHBaHa 0/ pa3HUX Biajapa Buie oz 50 myta. Sima Avramovi¢, "Magna
carta libertatum® u Temelji moderne demokratije, izbor deklaracija i povelja o ljudskim pravima (1215-
1989), prir. Dusan Mrdenovi¢ (Beograd: Iro Nova knjiga, 1989), 47.
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Benuka nosesba ci1o60sa, Kojy je mamna caMo HaKoOH J[Ba Mjecella CBOjoM
Bynom crtaBuo BaH cHare, octahe, Kako ce MOXKe BUIJETH Y AaJbeM H3JIaramy
OBOT pajia, Ka0 OCHOB M MHCIHpAIMja HOBUM OopOama 3a yCIoCTaBJbamke Mpa-
Ba U cioboza.

2. UICTOPUJCKE OKOJIHOCTU ITPUJE JOHOILIEKHA
BEJIMKE ITOBEJBE CJIOBOJIA ¥V EHIJIECKOJ

YV npaBHOj HayIy ce OOMYHO cMaTpa J1a je Benuka mosespa cnobdona uz 1215.
TONIMHE, TIPBU YCTaBHU aKT Kako y EHIIeckoj, Tako u y cBujeTy. CaMuM THM,
OHa TIPE/ICTaBJba CBOJEBPCHY OCHOBY aHINIOCAKCOHCKOT IMPaBa U JIEMOKpaTHje.
Paznior meHor HacTaHKa je MpUTHCaK eHIIecKuX deynanana (6apoHa) Ha Kpajba
JoBana be3 3eMibe, 1a ce OrpaHMYM HErOBa BIIACT M BlIajallayka caMOBOJbHA.
[ToBesba je Ouita cacTaB/beHA y MHTEPECY KPYITHUX TUIeMUNa KOjU Cy U TIOBEIH
MOKPET MPOTHB Kpasba, aJi TIOUITO Cy UM C€ PUAPYKIIN U HIDKU TUieMuhu 1
rpahanu, y [loBesby cy yHHjeTe U oipen0oe Koje Cy IITUTHIIE BHXOBE HHTEpE-
ce.’ bynyhu na je u eHriecka 1npkBa Ouiia Ha CTpaHU Hapoa u riemMcTBa, [1o-
BEJHOM Cy 3alTuheHa v ieHa mpasa.

[TocToju Te3a, 0 K0joj Ce HAITMPOKO paclipaBiba Beh HEKOJIMKO NEIeHH]a,
Jla je CBaKU CPEIIHOBjCKOBHH €BPOIICKH IMPaBHH TEKCT HanucaH nociuje 1150.
TOJIMHE BjepOBaTHO OMO TIOJ YTHUIIAjeM KAaHOHCKOT MpaBa. YHUBEP3HUTET y bo-
nomu (ocHoBaH 1088. u muuennupan 1158. roguHe) moceGHO je 6o meHTap 3a
npoy4aBame rpal)aHCcKor IpaBa U MOJCTaKao je 0KUBJhaBakhe KAHOHCKOT MTPpaBa
y jelaHaeCTOM BHjeKy.*

3aT0 M HE YyIW IITO CY HajMame JIBa O]l YSTHPHU NPUMjepKa, OBOT 3HAUaj-
HOT CpE/IFOBjEKOBHOT IpaBHA aKTa, KOjU ce uyBajy y karenapaiama y ConcOe-
pujy u JIMHKOIIHY, YMjECTO KpasbeBCKUX MHcapa (IITo OM ce OYEKUBAJIO Aa CY
KpaJbeBCKe MOBEJbE) Hanucanu MoHacu. L{pksa je uyBana [loBespy u ozcjeha-
J1a Ha 3Ha4aj opeaada Koje Cy ce Halla3wie y 1Hoj.

Benuky noBesby, Ka0 U CBaKHU JPYTH MPABHU IOKYMEHT KOjH j€ O UCTO-
PHjCKOT 3Hauaja, He Tpeba MmocMaTpary Kao TMojeIMHavYHy I10jaBy, Beh Kao au0
HIMpE IjeJINHE jeTHOT BpeMeHa. 3aro, 1a Ou ce MPaBIITHO CXBATHIIA IpodiemMa-
THKa KOjoM ce 0aBu oBa [ToBesba, Tpeba 0OpaTUTH Makky Ha aorahaje Koju cy
MPETXOMIIN U TIPOY3POKOBAIN HEHO JTOHOIIEH:-E. 3aTO j€ 0] BEJIMKE BAXKHOCTH

3 Cphau Ulapkuh, Onwma ucmopuja opacase u npasa (beorpan: Iparanuh, 2008), 180.

4 Noel Cox, ,,Stephen Langton, Magna Carta and Church Law*, Paper presented at Magna Carta and the
Antipodes, Wellington, New Zealand, 29 June 2008 https.//www.researchgate.net/publication/283652631
Stpeh en_Langton _Magna Carta_and Church Law 21.12.2022.
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3a mpoy4JaBame Benuke noBesbe U eHIVIECKEe YCTABHOCTH U T0KyMeHT u3 1100.
ronuHe non HasuBoMm Charter of Liberties Xenpuja 1.°

[Tocnuje uyBene Outke kox Xactunrca, 1066. ronune, Enrneckom cy 3aBina-
nanu Hopmanu. Mehy wuma nipsu je 6uo Bunnjam OcBajau, Koju je 0CBOjHO U
MOJIMj €TI0 3eMJby. JlolackoM Ha BJIacT HOpMaHCKe AMHAcTHje, y EHreckoj je
ojauao eynanuzam. [IporsjeTana je rpajcka TpropuHa, a Enrieckom ce mupuo
nyx paniycke kyarype. Bunujama je Ha npujecTosby MOCiuje BEeroBe CMpPTH
Hacnujenno cuH Bunujam II (1087-1100).

[Torom Ha BiacT nonasu Apyru cuH Bunujama I, Xenpu I koju je kpyHucan
3a Kpajba y3 BEJIMKE YCTYIIKe INIEMCTBY U LIPKBH, U y3 obehame 1a he packunytu
ca I0TaJallll-OM [TPAKCOM 3JI0yTIOTpede BIACTH O] CTPaHE EHIVIECKUX KpaJbeBa.
Tom npunmkom, o je uznao Charter of Liberties, ipBy enrnecky [loBesmy cio-
6oma. OHa je 3a HajBehe eHiecke (eynanie 3HaunIa o0e30jeheme o jauama
KpasbeBcke BrnacTu. [Tocnuje Xenpuja I Ha eHIVIECKH MPHUJECTO J01a3H HETOB
cectpuh Credan. Y HapeHUM BjeKOBUMa EHIVIECKa KpyHa MpHUIMaia AMHACTH]U
[Tnanrarenera, 3a unje he Bpujeme u Outu noneumena Magna carta libertatum.®

Xenpu I IInantarenar AHXyj OCHaXXHO je TIOHOBO KPaJbeBCKY BJIACT Ha
HaAYMH ILITO je orpaHn4no uHrepenuyje Lipkse u 6apona. M3Bpmo je cyacky
pedopMmy koja je moactakia pazBoj Common lawa. JIoHno je n1Ba 3Ha4ajHa aKkTa
1164. . Constitution of Clarendon wn Assize of Clarendon, xoju cy ounu'y dop-
MU KpaJbeBe OJUTyKe, 3aCHOBaHa Ha MIPUCTAHKY CBUX LIPKBEHUX BETUKOI0CTO]-
HUKa, MieMuha u Hapona y KpajbeBcTBY .’ Ociiabuo je ABHje BEIHKE MOTyre
MOhU eHIJIeCKOT MIeMCTBA, CY/ICTBO U BOjCKY, TeXehH arcoylyTHO] BialaBUHH.

MelhyTuM, BEroBu CHHOBH Cy OMJIM MPOTHUB H-ETOBE BIIaJJaBUHE U 32 JKU-
BOTa cy My okpenynu neha. Hacaujenuo ra je Puuapz I JlaBsser Cpra (1189-
1199), xoju je Bpahajyhu ce u3 Tpeher kpcramkor pata 6uo 3apo0JsbeH, 1a cy
YMJECTO H-era 3eMJbOM BN HeroB Opat JoBaH M HaAOUCKY T KEeHTeOEepH]jCKU
Xy0ept Banrep.®

5 OBa moBesba je 0] H3y3eTHE BAKHOCTH 3a SHIVIECKO [IPABO U TO U3 TpH pasnora. Ha mpeoM mjecty, loMe
MOYMHE BIIAJaBUHA [IPaBa jep ce caM Kpasb XeHpH “Be3ao 3a npaBo”. “OHa je Ouia nmpusHame 1a he kpasb
MOIITOBATH MPABO U JIa TFIEMCTBO HE JIPXKH CBOje TI0Cje/ie caMo Ha OCHOBY KpasbeBe Jo0pe Bosbe”. py-
'Yl pasJjor je To, WTo je oBa [ToBesba mocmyxuiaa Kao MHCIUpanuja 3a jou Behy n 3Ha4ajHU]jy MOBEJBY
kojy he kpas» JoBau nonunjeru 115 ronnna kacuuje — Magna carta. Fbuxosa cimanoct ce npumjehyje kako
y cajipkajy Tako M o CTWITy nmucama. M Ha kpajy, Tpehn pasnor 300r yera je oBa [ToBesba 3Ha4ajHa je-
CTe TO, IITO je YCTAaBHO-TIPaBHA Hayka CMATpa 3a IPBM IMCAHM yCTaBHO-TIpaBHH akT y Enreckoj. Sefko
Kurtovi¢, Hrestomatija opce povijesti prava i drzave knjiga prva, stari i srednji vijek (Zagreb: Pravni
fakultet Sveucilista u Zagrebu,1999), 262.

6 Aleksandar MarSavelski, ”Magna karta i pocetci engleske ustavnosti”, Pravnik, casopis za pravna i
drustvena pitanja, XL, 83 (2006): 107.

7 Sefko Kurtovi¢, ,,Magna karta i njezina ustavno-pravna analiza”, u Studije i ¢lanci iz opée povijesti
prava i drzave, druga knjiga (Zagreb: Autorska naglada, 2002): 25

8 Marsavelski,”Magna karta i pocetci engleske ustavnosti”, 107.
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3. IPWJIMKE ¥ EHIJIECKOJ ¥ BPUJEME
JOHOIIEBKBA BEJIMKE ITOBEJBE CJIOBO/IA

3a Bpujeme BianaBune Pudapma (1189-1199) pedopmy ympase u cyacTsa
U3BPIIHO je HaOUCKy KeHTeOepujcku Xyoept. [locnuje cMptu kpasba Pudap-
Jla Ha TpyjecTto aoia3u mweroB Opat JoBan (Lackland = bes 3emube) koju ce Ha-
JoBe3ao Ha paj Beh momeHyTor Hanouckymna. BpujenHo je ucrahu na je Biana-
BUHA aH)KY]CKUX KpaJbeBa OWJia Y KOHTUHYUTETY 110 MUTakby HCKOPUIITABAbHA
¢deynannux npasa. Bucoke cyzicke mode 1 kopuiheme rmpasa nmarpoHara oue
Cy CBOjCTBEHE CBUM TPETXOTHUIIMMA Kpasba JoBaHa. Paznuka je Ouna y Mjepu
TOT HCKOPHINITaBaka O] CTPaHe BJIajapa, Tako Jia mooOyHa koja je u3owmia 1215.
I. HHje OMJIa ycMjepeHa caMo POTHUB Kpasba JOBaHA M EBErOBHX 3JI0yNOTpeoda,
Beh MPOTHB 11jeIOKYITHOT aHXYjCKOT YIIpaBHOT cuctema. L{uss mpotecra je 6uo
OrPaHMYMTH U YCIIOCTABUTH KOHTPOIY HAJl KPaJbeM U EErOBOM yIpaBoM.’

Mtuore ox pedopmu Xenpuka Il Ouie cy ykopujemeHe y eHITIECKOM JPYIii-
TBY. YCTaBHHU U MPAaBHHU CHCTEM KOjU j€ HAMETHYJIa KPyHa €HIJIECKOM JIPYILT-
BY, KpO3 TIpaBHE HOpME U ypel)eHa npaBuiia MoHalama, HUje MOIITOBaH O] e
came. Biacr je, y mobpoj Mjepu 3ampaBo, Ouiia cTBap JIMUHE MPUPOE Kpajba U
HBEroBe BoJbe. To je u 0o TOBOJI HE3a10BOJBCTBA TUIEeMCTBA y EHMeckoj. ba-
ponu cy 1215. ronuHe MoKymiany HAMETHYTH KPyHHM OHA KMCTa MpaBHIIa Koja
JI0 cajia KpyHa HameTana ibuma. OHU HUCY TIPAaBUIIU Pa3iuKy uiMel)y 3akona u
KpaJbeBe BOJbE. 3a HHX je KpajbeBa BOJbA MpeJcTaBibaia 3akoH. [lnemuhn cy
TPaKWIIN J1a KpaJbeBa BOJbA U 3aKOHH Oy/y pasyMHHU U MpaBeHu.

Opn moveraka cBoje BliaaBuHE JoBaH je OMo MpuHyheH 1a BOIU paToBe Mpo-
TuB (hpanmyckor kpasba @ununa Il ABrycra, Koju je UMao Ha yMy J1a OCBOjU
IUTaHTareHeTcke nocjene y @panimyckoj. Par ca ¢panmyckum kpasbem 01O je
Heycmjenrad 3a Jopana. OBO paToBame je 3eMJbY JOBOAMIO Y (PMHAHCH]CKY KPH-
3y, 300T dera je JoBaH HameTao Behe mopese u oy3uMao MPHUBHIIETH]E TPaIo-
BUMa. Y cBeMy ToMe JOBaH je MMao MPEeTeH3H]je ¥ IpeMa IPKBEHUM TTOCjeIuMa.
To je noBeno 1o cykoba ca manom Muohentujem 11 koju je kpasba eKCKOMYHH-
IUpao u3 mpkee.'!

9 James Holt, Magna Carta, second edition (London: Cambridge University Press, 1995), 45.

10 J.A.P.Jones, King John and Magna Carta (Harlow: Longman, 1983), 59.

11 Cyxo0 ca nmamnom jonasu y BpujeMe u300pa HoBor HajnOuckyna keHrebepujckor. I[Tocauje cmpru Xy-
6epra Banrtepa 1205. mocTtaBuiio ce muTame HeroBor HacsbenHuka. [lama je tana npemioxuo Credana
JlanrtoHa Koju je u 6uo u3abpaH 3a HOBOT HAaJOKMCKYIIa, allk Kpajhb HUje XTHO Jla IPUXBATH HEroB U300p
jep je cmarpao ja je on Tpedao aa ydecTByje y n300py HOBOT MOIVIaBapa eHriecke npkse. [lama je cmarpao
na 3a n300p HOBOT Ha#OKCKymna He Tpeba Ja muTa Kpaska jep mamna uma plenitudo potestatis ( = HaJIexK-
HOCT Oe3 orpannuema) Hax Hagouckynujom Kenrebepujckom. Byayhu na JoBan Huje nmpuxsario u30op
HOBOT HaI0MCKyMa, namna ra je 1208. u3onurruo u3 upkee. JOBaH je y3BapTHO Ay TaKo IITO je KoHpuc-
KoBao IpkBeHe nocjene. Hopu Hanbuckyn Credan, cynporcraBibajyhu ce KpajbeBoj CaMOBOJBH, CYIPO-
TCTAaBHO Ce TAKO ILTO je MM03Ba0 KpajbeBe Basajie Jia He CIy)Ke BHIIE KPajby KOjH je IOra3nuo BjepOHOCT
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Hosu HanOuckym, Credan JIanrton, cMatpa ce riaBHUM KpeaTopoM Ofipel-
6u y Benukoj nosespu. Y aBrycry, 1213. ronune, JIaurToH je ynoznao 6apone
ca [ToBesbom Xenpuka [ u o6ehao natu noapiky y 6op6u 3a luxoBa mnpasa, a
Ha OCHOBY OBe IloBesbe.

HamaBmm ce y 6e3u3na3Hoj cutyanuju, 6e3 nojpIike mieMcTsa 1 1pkee, Jo-
BaH je 3aTPaKKo ONPOCT OJ Mare v MPUXBATHO Ja Oy/ie ManuH Ba3ai y3 miahame
TOJTUILIHET JJAHKA.

HanOuckyn JlanrtoH je, 20. jyna 1213. rogune, 0apHjeLIno O eKCKOMY-
HUKallije Kpajba JoBaHa, y3 KpasbeBo (opMmanHo obehame na he cnpoBectu
pedopme y 3emisbu. Tume je u uujena Enrmecka Onina noTunmeHa rnanu U Huje
Oua caMocTasiHa 3emiba.'?

JIaHTTOH je U 1ajbe 01O MOCPEIHUK Y ITPEroBopruMa 6apoHa u kpasba. Ouur-
JenaH ytuiaj JlJanrrona u meroBux OMCKyMa, Moxe ce BUIjeTH y bapoHckum
ynaHoBuMa [loBesbe, koju ce 6aBe MUTamkEM IIPKBEHE JyPUCAUKIIN]E, YKIbYUY]Y
KpCTallIKe MOBJIACTUIIE Kpasba U 3akiieTBe Ha BjepHocT llIkoTta u Benmana, kao
Oynyhu rapanT mupa y KpasbeBcTBy. OBa nutama y [loBesbt pujeriena cy y 4.
53,53 u 57. tbuma kpasb, Ha OCHOBY KPCTAIIIKUX ITOBJIACTHIIA, oAraha cBe cysc-
Ke Tpoliece KOjH ce TH4y MOCTyIaKa BheroBor ora XeHpuka u opara Puuapna. '

VYenujen BeIMKUX NMPUTHCAKA O] CTpaHe 0apoHa M (PMHAHCH)CKUX MOTell-
koha, kpaJb JOBaH je mpUCTa0 Jja ce cacTaHe ca yCTaHUIMMa Ha MOJbAHU KOja
ce 3Bana Panumun (Runnymede) Ha jyxxHoj o6amu pujexe Temse. [Tocauje Ter-
KHX pacmpasa, 15. jyna 1215. rogune, Kpasb je CBOjUM BEJIMKUM II€YaTOM I10-
TBPIMO Jla IPUXBATa 3axTjeBe HE3aJ0BOJbHUX OapoHa. OBoM IloBesboM Kkpasb
ce obase3ao na Hehe TpakuTH Beha miahamwa ox GapoHa HEro mITo je To 6UIo
yCTaJbeHO. YKOJIMKO OU OMI0 MoTpeOHO Aa ce MPUKYIH BUIIIE HOBLIA 3a ITOTpe-
0e KpasbeBcTBa 0 ToMe OM omimyunBao OmTH caBjeT KpasbeBuHe (Commune
concilium) Koju Cy YMHWIN CBU OApOHHU.

Opurunanau TexcT [loBesbe HamucaH je Ha MepraMeHTy Ha JJAaTHHCKOM je-
3HWKY KOjH j€ Y TO BpujeMe Ono opHIIHjaIHu je3UK ApKaBHUX akara. CaapKuHa
IToBesbe je KOHTMHYHpPAHU HU3 MUCIIH U HUje OuJia MOo/MjeJbeHa Ha YJIaHOBE Y
KakBoOj ce ¢popmu JaHac o0jaBipyje. 30or npaktuunoctu y XVIII Bujeky, yBe-
JIeHa je Tmojrjena Ha wianoBe. Jlo 1aHac cy cauyBaHa caMoO YeTHPH PyKOITUCa,
0e3 KpaJbeBor meyara ca 63 dnaHa.

”Kpajby KpajbeBa”. BapoHU Cy CITHjeanIIu 0Baj MO3KB jep je TO 3HAUMIIO Jja BUIIIE HUCY Ty)XKHH Ja rahajy
obaBe3e npema kpasby. [Tana MHokenTHje je 1209. modeo nperoBaparu ca GpaHIyckuM KpasbeM Duin-
nom II ABrycrom o mpey3umamy Biactu y Exnrieckoj. 36or ncuprsbeHoctr y 6opdama ca dpaHiryckom
M [IaTIOM, a Yy 3eMJbH ca He3aJ0BOoJbHIM OapoHKMMa, JoBaH je kpajem 1212. omrydno na ce nomupw ca Lp-
kBoM. Marsavelski, "Magna karta i pocetci engleske ustavnosti”, 110.

12 Cuma ABpamosuh, Bojucnas Cranumuposuh, Ynopeona npasna mpaouyuja, wemepmo uzoarse (be-
orpaj: Ciyx6enu racuuk, 2009), 216.

13 Holt, Magna Carta, second edition, 286-288.
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CrBapame [1oBesbe u BeHO YUBpIINMBaKE Y MOTUTUYKOM JPYIITBY OWIIH CY,
JlaKIie, NCIPEIUIETEHH ca jayamheM eHIVIECKOT enuckomnara. HaunH BinaiaBuHe y
OBOM TIepuoly Ono Hepa3aBojuB o penuruje. CBojy ynory OUCKYIH Cy HPITH-
JM U3 TIpUMjepa CTapo3aBjeTHUX MPOPOKaA, 3a KOje ce cMaTpalio Ja cy rnperede
xpuihaHckor cBelTeHcTBa. buckynu cy nomasuBaiu KpajbeBe U Ha HEKU Ha-
YUH OWJIM U3HAJ BbUXOBE MONH. Y4ecTBOBAH Cy y 00pearMa KpajbeBCKe HHAY-
rypalyje CIMYHO CTap03aBjeTHUM ONMCHMa IIOMa3ambha U3PACICKUX KpaJbeBa OJ1
cTpaHe npopoka. [TomasuBame KpajbeBa je yCTaHOBJLEHO Off CPEMHE JECETOT
BUjeKa Y BEJIMKOM Jujeny 3ananane EBpone. Y Enmneckoj je oBo KpyHUCame U
NOMa3ame MOCTAJIO O] CYIITHHCKOT 3Ha4yaja 3a MOHapXoB ayToputeT. OBO HUje
010 cilydaj y MHOTMM JPYTUM €BPOIICKUM JIp>KaBaMa Y CpeleM BHjeKy, Ije
KpaJbeBU YIIIABHOM HUCY OWJIM MTOMa3uBaHM.'

[ToBesba HACTOjH J1a PETYINHUIIIE ITUPOK CIEKTAp APYIITBEHUX U MOTUTUYKHX
onHoca. [Ipema nuramuma KojuM ce 6aBH, FeHEPATHO €€ MOXKE MOJIUjEIIUTH Y
cenam nujenuHa. [IpBa ce Tuue LpkBe u wume ce moTBphyje crnodona Lpkse
U 1pKBeHor u3bopa. Jpyra ce 6aBu eynanHuM npaBuma u obaBe3ama, Tpeha
TPrOBUHOM U TPaJIoOBUMa, YETBPTA PETYIHUIIE CyACKH MTOCTyNaK, nera ypehyje
(bUHAHCH)CKY aIMUHUCTPALH]Y, IIECTa CE THYE KPaJbeBCKUX IIyMa U Ha Kpajy
ceMa pHjelaBa 3axTjeBe 3a PeCTHTYLIU]jOM 1 OaBU ce€ MEPOBHHM ofpeadama. '

Naxko je Benuka noBesba y OCHOBM TUIIUYAH (peyJalHU TOKYMEHT O Tpa-
BUMa U 00aBe3aMa Ba3ajia U Kao TakaB HEMa HEMOCPEAHE Be3e Ca MOJIEPHUM
CXBaTamKMa JIEMOKpaTHje U JbYJCKUX MpaBa, OHa jé KOHCTUTYHCasa M0jeuHe
IpaBHE U NOJIUTUYKE IPUHIHIE KOju he OMTH HHCTIMpalKja KaCHUjUM IreHepa-
njama 3a 6opOy 3a JpyJcKa npasa u cinobdoze. '

MehyTum, npaBHa cuara Benuke IloBesbe Tpajana je camo /Ba mjecena.
Oma je 6una camo KpaTkopouHHU ,, compromise accepted gudgingly by a king of
autocratic temper and a group of embittered, bellicose barons*."

[IpoGnem Bennke nosesbe 610 je y HHTEpIpETaLUji: OapOHCKUM TyMadeHmheM
ynaHoBa 52 u 61, kpaJb je O1o JMIIEH KHEroBor aTpoHaTa U HErOBUX CyBepe-
HUX MpaBa. TakBa MHTEpIIpETallja HUje oaroBapaia Kpaby Josany.'®

Takolye, 61110 je JOrOBOPEHO Jia ce KpaJk MOHOBO cacTaHe ca 6baponuma 20.
aBI'yCTa UCTE TOIMHE, KaKo OU ce HaCTaBWIIO ca pjelllaBambeM 3aXTjeBa Koje Cy

14 Sophie Ambler, ‘The Church and Magna Carta in the thirteenth century’, in Magna Carta: history,
context and influence, ed. Lawrence Goldman (London: Institute of Historical Research University of
London Press, 2018), 48.

15 Holt, Magna Carta, second edition, 340.

16 ABpamosuh, Cranumuposuh, Ynopeona npasna mpaouyuja, 218.

17 Ralph Turner, Magna Carta through ages (Harlow: Pearson Longman 2003), 247.

18 ,,The problem of Magna Carta was one of interpretation: the baronial view of clause 52 deprived the
king of his royal right of patronage; the baronial view of clause 61 deprived him of his sovereign power.
He could not accept their interpretation.” Jones, King John and Magna Carta, 106.
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MOCTAaBUIIM OAPOHU U HApOJ, IITO ce HHje aoroauno. baponu cy ce ocjehanu
M3HEB]jepEeHO OBAKBUM KpPaJbeBUM MOCTYIKOM, T€ Cy CMaTpalii Jia je Herona
IToBesba camo joir jeAHO KpasbeBo Mpa3Ho obehame. CBe OBE OKOJIHOCTH J10-
BOJIWJIE Cy JI0 HOBUX CyKo0Oa U rpahjaHckor parta.

VY ucto Bpujeme, Ilana Muohentuje 111, y cknany ca cBojuM Texmama 3a
YCIIOCTaBJbakhEM aIlCOIYTHE BJIACTU U Y JYXOBHOM M Y CBJETOBHOM CMUCIY Y
Enrneckoj, noHocu byiy u npecraje aa noapkaBa 0apoHe KOjU Cy IPUXBATH-
nu [ToBesby y K0joj ce Herupa xujepapxuja Ha yijeM derny Tpeda ouru mana.'’

HanGuckyn JlanrTon je 6o nanuH npencTaBHUK, KAHOHUCTA, alli je 0o u
Enrnes xoju je 6uo Ha cTrpanu 6apoHa. 3a bera, Kao 1 3a 6apoHe, He3aBUCHOCT
L[PKBE 3HAYWJIa je orpaHu4aBame Mohu kpasba. To je 3Haumno aa ce JIaHrTon
cynpotcrasiba U nanu. [IpaBo xanbe Pumy je qyro 6uao moajioxkHO OrpaHu-
yewuMa y Enrneckoj. LpkBa je Mopana ia 3ap>Ku CBOjy HE3aBUCHOCT, YakK U
aKo je TO JOBOJMJIO JI0 HOBUX CYK00a KpaJba u mare.”

300r HemouTOBama Narcke oJUIyke o o/utyuermy O0apoHa of Llpkse u cam
Haa0uckyn JIaHrToH 61O je nuieH cBUX IpKkBeHUX (yHkuuja. Takohe, Ouo je
npuMopad j1a Haryctu Enrnecky. MictpajHouthy y 60pOu 3a cinoboy v npaBuy-
HOCT, HaO0McKyn JIaHI'TOH je Kao JyXOBHH IOIJIaBap I0Ka3ao M CBOjy Opury
3a omnuITe 100p0 HEroBe 3eMJbE U BEHOT Hapoaa 06e3 0031pa KOMe Cy CTaIexKy
npunagany. To je YUHHO U 10 IUjeHy Ja U3ryOu CBOje IPKBEHO JOCTOjaHCT-
BO U BJIACT.

W nopen nancke byne ox 24.08. 1215. I'ogune, [loBesba Ha HEKM HAYUH OI1-
craje. bopOa ¢eynanana ce HacTaBiba U OCINj€ CMPTH Kpasba JoBaHa, a HETOB
ManosbeTHu cuH Xenpuk 111, 1216. ronune, u3naje HoBy [loBesby koja je y Haj-
BeheM /ujerny oHa Kojy je u31ao U mweroB otall. OHa Hehe 3a10BoJbUTH OapoHe
u rpahaHe, Kao HM NeAeCeT HapeIHUX TOBeJba Koje he TOHUjeTH KpajbeBH, Ol
Xenpuka III no Xenpuka V, jep He cajprke HHCTUTYLIMj€ U BPHjeTHOCTH Koje
cy ce Hanazwie y Benukoj [Toesbu ciiobona ox 1215. ronune.?!

Hajseha 3aocraBumTuna Benuke nosesbe 3a MpaBay U MPaBUYHOCT, OPEN
MIPOKJIaMOBama cJI000/1a CBUM MOJAHUIIUMA EHIVIECKOT KpaJbeBCTBA, jeCTe Mpa-
BO Ha cyheme rpuje came ocye. Y To BpHjeMe MOHApX je MMao MOTIYHY CJIO-
601y 1a OCyZIM M Ka3HU TojeAnHIa 0e3 mpeTxoaHor cyhemwa. buna je noBosbHa
H-ET0Ba MpoLjeHa 0 KpUBUIM. AKO O, ak, ¥ OUII0 ozipkaHo cyheme To je ouma

19 360r Tora nana noHocu Byny Etsi carissimus on 24.08.1215. ronune y xojoj ce Bennka [ToBesba Hazu-
Ba CPaMHUM, HEJICTAJHUM U HENpPaBEeAHUM JOKYMEHTOM KOjH je Jjjesio “HempHjaTesba JbYICKEe pace Koju
NPOTHB hera (Kpasjba) MoTakyiu 6aponu enriiecke”. Jlarym qoHomema narcke byne cmarpa ce npecras-
koM nipaBHe cHare [ToBesbe. MarSavelski, "Magna karta i pocetci engleske ustavnosti”, 110.

20 Noel Cox, ,,Stephen Langton, Magna Carta and Church Law*’, Paper presented at Magna Carta and the
Antipodes, Wellington, New Zealand, 29 June 2008 https://www.researchgate.net/publication/283652631
Stpeh en_Langton Magna Carta_and Church Law 21.12.2022.

21 Avramovié¢, "Magna carta libertatum®, 51.
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oOuyHa “nipencrasa’, a cynouHa ocyhenor ce Beh ynanpujes 3Hana. OBakBy
CaMOBOJbY BiIajapa orpanuyana wial 39 ose IloBesbe, Koju mpomucyje cibe-
nehe: "Hujenan cnobonan yosjek Hehe OuTu yOujeH WM 3aTBOPEH, WU JIH-
IIEH CBOjUX IIPaBa WJIM UIMOBUHE, WM CTaBJbEH BaH 3aKOHA WM MPOTHAH, WIN
Ha OWJIO KOjU HauuH JIMIIEH CBOT M0JI0XkKaja, HUTH heMo MU IIPOTUB Hera yIo-
TpUjeOUTH CUITY WM YIYTHTH JIpyTe Ja TO YYHMHE, OCUM Ha OCHOBY 3aKOHHTE
npecyne”.?> V XIII Bujexy “’c1o00aHu Jbyau’” OWIK Cy yriiaBHOM deyaanim. Y
KaCHHjUM BHjEKOBHMa I10jaM ~c1000/1aH YOBjeK OJHOCHO C€ Ha CBe JbyJie 0e3
0031pa Ha HBUXOB TOJI0XKA].

Wneje n npunune Benvke noBesbe A0Mymwyje HEIITO KacHuje u Petition of
rights n3 1628. roguHe Koja UCTO TaKo MpenBuha 1a HUKO He CMHje OUTH yXar-
IIeH U 3aJpXaH y 3aTBOpy 0e3 cyhema u cyjicke npecynie T0OHHjeTe y 3aKOH-
CKOM IOCTYNKY. MHOTO BayKHUjH O] OBUX aKara je 6uo uyBenu Habeas corpus
act u3 1679. ronquHe Koju je MITUTHO JTUYHOCT U CI000/Ty YOBjeKa Off CAMOBOJbE
ympaBe U CyACTBa y MOCTYIKY JIMIIEHa cI000/I€ YOBjeKa U Tpajarba IPUTBOpA.
[To BasxHOCTH HUIITA HE 3a0cTaje HU Bill of rights (3akoH o mpaBumMa) u3 1689.
TO/IMHE KOjU MOPEJ JIMYHE 3aIITUTE YOBjeKa MPOMKCYje U rapaHTyje U HOBa,
nojauTHYKa npasa. OBa HOBa MOJIMTHYKA IpaBa OAHOCHIIA Cy CE Ha: IPaBO Ha
MOAHOIIEH-E METUIIM]E Kpasby, IPaBO MOCIaHuKa Ha cioboay roBopa y [lapmia-
MEHTY, CJI000/IHE MapjaMeHTapHe U300pe u JIp.

Benuka nosesba ciio001a, Mako HUje Y HOTIYHOCTH IITUTHIIA IIpaBa U CJI0-
6oze 3a Koje ce 3ajnaraia, ousa je u3zpas npe 0opoe U TeXmbe Ja ce OrpaHuun
caMoBoOJba Biajapa. BujekoBuma cy je MHOTH CMaTpaiy 3a MpBY yHHUBEp3a-
HY JIeKJIapalujy o JbyJACKHM IpaBuMa u cioboiama jep je ouia nHenupanuja y
60pOwu 3a BlaIaBUHY paBa.

VY anrnocakcoHckuM 3eMibama Benuka [ToBesba ce cMaTpa OCHOBHUM IPaB-
HHUM U IOJIUTHYKUM JIOKYMEHTOM, T€ C€ HEPjEeTKO MO)Ke Hanhu Ha MHCao Ja ’1ije-
JIOKyTHA ycTaBHa ucTtopuja EHINIecke HUje HUIITA IPYro 10 KOMEHTapUCame
Benuke nosesbe ciiodona. OHa 1 gaHac GopMaIHO caulibaBa YCTaBHU CUCTEM
y Enrneckoj, a CAJl U3 we n3Biauu npaBHE U MOJIUTUYKE KOPjeHE CBOT YCTPOj-
ctBa. /IBanaect wianoBa [losese (1,9,13,20-23, 33,39-41,47) jomr yBHjex ce
CBpCTaBajy y 3BaHWYHY 30upKy Bakehux npomuca English Statute Book.”

22 Sevko Kurtovié, Velika povelja o slobodama Engleske, 1215, prevod, u Temelji moderne demokratije,
izbor deklaracija i povelja o ljudskim pravima (1215-1989), prir. Dusan Mrdenovi¢ (Beograd: Iro Nova
knjiga, 1989), 40-41.

23 Avramovi¢, "Magna carta libertatum®, 52.
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4. OAPEABGE O ITOJIOXXAJY EHIJIECKE LIPKBE

Nako cy 6apoHU OMIM MHHIM]ATOPH 3a JOoHOIIeHe [loBesbe n oHM MMa-
JIM HajBHIIIE KOPHCTH O]l e, cama [loBesba Hasla3u MPOCTOpa 33 TAPAHTOBAHE
onpeheHnx npaBa CBUM JPYIITBEHHM CII0jeBUMA. >

Cawma IloBespa HHje HamFicaHa caMo Jia Ou ce OaBuIIa MUTAakbEM CI0001e Bje-
pe. OHa je Ha IPBOM MjecTy OmIa CKyTI 3aXTjeBa HE3a10BOJbHUX IieMuha mpo-
THB KpaJba, T€ CKYII MIPUjeIIoTa U KOMIIPOMHKCA 32 PjelIaBabe UCTHX.

Mebhytum, ananu3om tekcra [loBesse, Moxe ce Hahu M3BjeCHA CITMYHOCT
UCTOT ca MPaBOCIaBHUM KAaHOHCKUM MpaBoM. JIaHTTOH Kao j100ap mo3HaBajail
KaHOHCKOT TIpaBa y CBOM pajly Ha u3iaBamwy [10Be/be KOPUCTHO je U 3arajiny,
aJTM ¥ UCTOYHY TPAJIUIIN]y KaHOHCKOT TpaBa. Tpu Havema Koja HaJla3uMO Y OBOj
[ToBespu mMajy TakaB kapakrep. [IpBo Haveno je aa Llpksa Oyne cioboana; npy-
ro, 1a rpaj JIOHZOH U CBU IPYTH I'PAJIOBH M OIIITHHE KPaJbeBCTBA HEOMETAHO
y’KUBajy CBOja JpeBHA IpaBa M NpuBWiIerHje; u Tpehe, 1a HUjenan caobogan
YOBjEeK HE CMH]j€ OMTH JIUIIEH KHUBOTA, CII000/I€ I IMOBHHE, OCUM 10 IIPAaBHO]
MIPECY/IN WK TI0 3aKOHY 3eMJbe. CBaKO O] lbUX OWJIO je TIOJ] jJaKUM YTHUIIajeM Ka-
HOHCKOT TIpaBa, a moceOHo npBo u Tpehe. Ha npyro je Hajjaue yTruiiamo puMcko
rpaljaHcko mpaBo, Koje je caMm JIaHI'TOH IpeACTaB/bao Y 3eMJbU KOjOM je Tajaa
JIOMHUHHPAJIO, HACTajajio ¥ pa3BUjasio ce 00MYajHO MPaBo.>

Hapouut 3na4aj oBe [loBesbe je cBakako y Tome mTo he, y BjeKOBUMA KOjU
he mohwm, OuTH Temesb 3a 3aMITUTY BjepcKux ciobona y EHrneckoj u 3emipama
IIMPOM CBHjeETa.

O 3Ha4ajy koju je Bennka nosesba umasia Beh 1mo 10HOIICHY, TOBOPU YHHE-
HUIIA [1a jy je camo nociauje aBa mjecena nana Muohentuje 11, cBojom Bymom
on 24. aBrycra 1215. ronuHe, cCTaBHO BaH CHare, cMaTpajyhu je ’cpaMHuMm, wiie-
TaJTHUM M HETIPaBJICHUM JJOKyMEHTOM %

[Tama ce MpOTUBUO HapyIIaBaky CTAPOT PUMCKOT IIPHHITUIIA O HEBE3aHOCTH
KpaJba IPaBHOM HOPMOM M HE TIpUXBaTambe uieje princeps legibus solutus, mro
Ou ce BpeMEHOM TIOCPEIHO OJJPA3HIIO M HA HETOB TIOJI0XKA)].

Cama [ToBespa Beh Ha IOYETKY XpaOpo UCTYyTIA ca MOTBPOM ~BjedHE CII000-
ne” 3a eHryecky upksy. To je m3paxkeno y wi. 1 [losesbe u tiiacu: “Ilpso, npeo

24 ”Nullus liber homo capiatur, vel imprisonetur,...nisi per legale iudicium parium suorum verl per legem
terrae” (4n. 39 u 4. 34) roBope 0 cI000THUM JbYIMMa YOIIIITE, a He HCKJbYYMBO O OapoHHMa. OBakBa
(dopmynanuja Hje MMaa OHaKO HIMPOK KJIACHO-TIOIMTHYKH JOMAIlaj Kako O TO AaHAaC MOIJIO U3IJIeJaTH
¥ KaKo ce y KaCHHjUM TyMadeHMa npuaasao osoj [ToBesbH, au je nnak Jo0uia yHUBEP3aIHO 3HAUCHE,
KaKBO Y MOMEHTY HAacTaHKa Huje numaina. /bid., 50-51.

25 Noel Cox, ,,Stephen Langton, Magna Carta and Church Law*’, Paper presented at Magna Carta and the
Antipodes, Wellington, New Zealand, 29 June 2008 https://www.researchgate.net/publication/283652631
Stpeh en_Langton Magna Carta_and Church Law 21.12.2022.

26 Avramovié¢, "Magna carta libertatum®, 51.
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bozcom (cmo) nodapunu, u o6om nogebom nomepounuy, y Haue ume Uy ume Ha-
cwedHuka Hawux, 0oa Enenecka L{pkea 6yoe gjeuno ciobooua u 0a ysicusa ceoja
HEeOKpHeHa Npasa u ceoje Heymaroene ciobooe. [la mu scenumo oa mo 6yoe
mako, nomsphyje uurbenuya 0a CMo Mu c80je80.bHO Npuje uzdujara cadauirbe2
cykoba uzmehy Hac u Hawux 6apora, NOOAPUIU U NOBELOM NOMEPOUTU CLOOOOY
YpKEeHUX u360pa- npaso Koje ce cMampa HajHeoOnX0OHUJUM U HAJBANCHUJUM 3d
Ry — U yUUHUIU 0a mo nomepou u nana Unoxenmuje I11. Ty cno600y mu hemo
ROWMOBAMU U HCETUMO Od je U HAULU HAC/LeOHUYU NOUMY]Y  000poj 8jepu Ha
sjeuna epemena.””’

Mujemame Biagapa y IpKBeHe ocIoBe HUje Ouia HoBuHa y EHIieckoj, To
je 6uia mpakca y CBUM CPEIHbOBJEKOBHUM 3eMJbaMa. 3amnpaBo, TO je TIOHEKa/
6uo 300r oboctpanor untepeca. OHaa kajga OM BiIaJapy yTHUIIATU HA 300D
[[PKBEHUX BEITUKOJOCTOjHUKA, TO OM JOBOAMIO 10 cykoOa Biagapa u Llpkse.
3aro ce y IloBesbr rapantyje u ’ciiodoaa HpKBEHUX U300pa”.

3a cBoje BpHjeMe oBa ofjpeida ce YMHU HEBjEPOBATHOM, aJIH CE UIIAK CIIaXe
ca 3amaJHUM U XpUIIhaHCKUM pa3MHIIIbambeM. [IpBU 4iiaH je HamMcaH y KOH-
TEKCTy TpocMjepHe O0opOe 3a caMOCTaTHOCT €HIVIECKE LPKBE 01 cTpaHe Puma
U TIarie, ajld UCTO TaKo U O] CTpaHe Kpajba M HEKHUX YiIaHOBA IieMcTBa. YnHM
ce J1a je oBa oapenda BUILE YCMjepeHa NMPOTUB MHUjelIamha Kpaba Y IPKBEHE
MOCJIOBE ¥ YHE-CHHULIE J1a CY CE U MHOTH I[PKBEHU BEJIMKOAOCTOJHUIM IPUIPY-
KUK y TOOYHM NIPOTHB KpasbeBe caMoBoJbe. EHIiecka 1pksa he ox Tana Te-
XKHUTHU 32 BehoM He3aBHCHOIINY y OJHOCY Ha pUMCKY LIpKBY. To he pe3yntuparu
HOTIIYHOM OfIBOjeHoIINy U3 OKpUJba MarcKe HHIepeHLnje y BpujeMe XeHprKa
VIII 1534. ronune.

W3paxeHa Texmba 3a c1000HOM U CAMOCTAIHOM €HITIECKOM LIPKBOM, 3a TaIy
je 6una HenpuxBarjbuBa. Mako je y cacraBibamwy came [loBesbe yuecTBOBaO 1
cam HanOuckyn keHrebepujcku Credan, namna jy je cBojom bynoM noOHUIITHO.

Nnax, npsu unan oBe [ToBesse ocrahe kao xpabap npecenan 3a 6yayhe Bjep-
cke cnoboze y Esporiu. Hapounto y X VI Bujeky, y Bpujeme Peopmanmje, kana
ce y EBponm ocjeha motpeba 3a Bjepckum ciiodbonama 1 60pOooM 3a HE3aBHCHO-
mwhy y onHocy Ha PUMCKy 1pKBY U marty.

Kana cy y nutamy ka3He, IIPKBEHU KJIMP j€ UMAO M3BjECHE MPHUBHIIETH]E.
O tome rosopu ui. 22 ose Ilosesbe. Ibume ce orpaHnyaBa HOBYUaHa Ka3Ha HA
BPHjEHOCT IPUBATHE MMOBUHE Y BIACHUIITBY CBEIITEHCTBA UM HEKOT O] Lip-
KBEHUX penoBa. “[1oba Koja ce muye cejemogne umosune ceumenurd, npu-
naoHuka ceemoe peda, buhe oopehena, ne yzumajyhu y 063up epujeonocm rve-
20802 YpkseHoe nocjeda.”*

27 Kurtovié, Velika povelja o slobodama Engleske, 1215, prevod, 36.
28 Ibid., 39.
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To je 3HaumIIO Ja ce Ka3Ha OrpaHUyYaBajla Ha MPUBATHY UMOBHMHY Yy BIac-
HUILTBY L[PKBEHUX CITyKOEHHKa, HAa BPHjEHOCT ofipeleHe TnuHe uMOBHHE, Oe3
ynyhuBama Ha I[jeJIOKYNHY BPHjEHOCT LPKBEHOT Mocjea y KpaJbeBCTBY. To
OTIET 3HA4YH J1a C€ HE MPOLIjeby]e 1jeIOKYITHO BIACHUIITBO LPKBE Y KPaJbeBCT-
BY, KaKBY j€ MpaKCy €HIVIeCKa MOHapXHja HacTojajia Ja HaMeTHe, C 003MpOM Ha
0orarcTBo Koje je I[pKBa y To BpujeMe mocjenoBana. OBaj CBOjeBPCHU UMYHH-
TET SHIVIECKOT' CBEIITEeHCTBa Ouhe moTBpleH U cadyBaH U y HApEIHUM BjeKo-
BHMa EHIVIECKOT KPaJbEeBCTBA.

Crpenehu unan, Koju ce THYE PETYIINCcama CTaTyca LPKBE U lbeHUX UHTepeH-
1IMja y eHIVIECKOM APYILITBY, OHO je wi. 27. 0 KOMe je IIPKBH MoBjepeHa Opura
10 MuTaky oApehBama HacJbeACcTBa Oe3 TecTaMeHTa. Taj uilaH je OBaKo [T1acHo
”Ako cnobooan wogjex ympe b6e3 mecmamenma, me208y NOKpemHy umosuny he
paszoujenumu, 100 KOHMPOLOM YpKee, He208u Hajonudxcu pohayu u npujamenu.”

Oga ozpenda je BjepoBaTHO cadyBasia Beh mocrojehy mpakcy, koja je y To
BpHjeMe Ouita mpuMernBaHa y Behnnu 3eMasba y EBponn. LipkBiu je y cpenmem
BHjeKy OMJIO MOBjepeHO cTapame 0 OpauHOM M HacJbeHOM IpaBy. Hepujerko
ce JIelIaBao 1a yMpIU HUCY UMaJId HACJbEIHUKE, 11a C€ HeroBa 3a0CTABIITH-
Ha JI0/jeJbUBaja IPKBH, YAME j€ OHa MPOILUpPHUBajIa CBOj€ MOCjee, a TUME U
jadanay OpyIITBY.

Panehu Ha MTOMHUPIBUBO] MOTUTHULIN, CMUPUBaY TEH3Uja M aMHECTH)H JINLA
Koju cy 6mnu y cykoOy ca KkpyHoM, y IloBesbu ce o6ehaBa “moTmyH onpocrt 3a
CBaKy 37100y, yBpedy Wiu HHAT  rpema Biagapy. Onpenda o aMHECTHjH ce Ha-
na3u y wi. 62 ose [loBesbe M y HOTIMYHOCTH I1acH 0Bako: ~“Mu 3abopassamo u
ceUMa NONMNYHO ONPAWMAamo C6axy 3100y, yepeoy Ui UHam wmo cy ce 30u-
U usmehy Hac u Hauwux NOOAHUKA, CGeUMEeHUKA U 1auKd, 00 U3dujara cyko-
oa. Iloepx moza, mu nomnyHo 3a60pasLamo, u, wmo ce Hac mude, makohep,
ONpauimamo ceUM CeeumeHUYUMa u 1auyuma CeaxKu npeKpuiaj Koju je, Kao no-
c/peduya peueHos pasoopa, nouurel usmely Yckpca 2o0une wiecnaecme nauie
81A0ABUHE U YCNOCMABbARA Mupa.”’

KpyHa omparita cBUMa 1a ¥ CBELITEHUIIMMA KOjU Cy OMJIM Ha CTpaHH TO-
OymeHuka. Paj Ha momupemy ca IPKBOM U lbeHUM KIMPOM, KaKO CMO U3 MPEeT-
XOJTHOT M3JIaramba BUJIjeld, OJ] BEJIMKOT je 3Hauyaja 3a eHIIecKy MoHapxujy. En-
I7eCKa je y MOTIYHOCTH Oujia MOTYMIbEeHA MAarcKoj BJIACTH, a Harma je uMao
BEJIMKH yTHUIIA] HA CBE CTAJIEXKE Y TOj 3eMJbH. 3aTO cy 100pu onHOCH ca Pumom
3HAYMIN J0OPO U EHITIECKO] KPYHH.

29 Ibid., 39.
30 Ibid., 45.
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Ho, u mopen mokymiaja kpasba JoBana na ce [loBesboM pujenin Kpusa uz-
melhy wera u nane, oapende y 10j cy Ouse mpeBuiie JuOepaiHe Kajaa je y mu-
Tamy CTaTyC €HIVIECKE LIPKBE.

N y nocibenmem unany ose [loBesbe, moHOBO ce MOTBphyje cinodona eHr-
aecke npkse. Hi. 63 moHaBJba TEXIbY 32 MakbUM YTHULAjE€M TarcKe BIACTH Ma
kake: "Hawia je, 0akne, scema u Hapeoba 0a enaiecka ypkea oyoe cio6oona.”!

[TocraBiba ce mUTame, 3aIITO Cy nanu cMeTane oapende ose Ilosesse Koje
Cy ce THLIaje SHITIECKE LIPKBE, Ka/1a je U3a BUX CTajao HEeroB MOCIYIIHUK Hal-
6uckyn Credan. [Tamna je ¢ mpaBoM CyMEba0 y HCKPEHOCT U 00pY BOJbY Kpaba
JoBana koju je [loBesbOM XTHO J1a pujelIn NUTame craryca 1pkse. Kpass ca
CBOJUM OfipeibaMa HHje MUCIIHO Ja eHIIeCKa LpKBa Oysie He3aBHCcHA o1 Puma,
jep My je ca marom Tpebao mup. Ciiobony 1pkBe Tpeda pazyMjeTu y CMHUCITY
HEeMHMjelIama KpyHe Y LPKBEHe MocyioBe. Au Omlo kako 6uIo, 3a namy osa [lo-
BeJba HUj€ MMaJjia IPaBHy CHAry, T€ jy jeé CBOJUM JIEKPETOM MOHHUIITHO.

be3 063upa mto u nana u 6apoHU HUCY BUAjenu y oBoj IToBessu TpajHO
pjeleme npobieMa ca KpyHOM, OHa je TMoCcHjasia KJIMIy U3 Koje he y HapeqHuM
BjeKoBMMa M3HMhU cio0oaapcku nokperu mupom EBporne, na u mmpe.

[Topen ananuzupanux oapenada y oBoj I[loBesbu, Koju ce HCKIbYUHBO THUY
MOJI0XKaja LPKBE U BJePCKUX c1000/1a, ¥ IPYTH WIAHOBH Y KOjUMa ce€ MOTBphyjy
U TIPOLIMPY]y MPHUBHJIETH]E TIIEMCTBA U HApOJ1a, OTHOCUIIH CYy C€ CBAKAaKO U Ha
cBemTeHcTBO. Onpende o CyICKUM MOCTYNIKMMA, O 3aIUTUTH O HE3aKOHUTOT
OJly3UMama poOe WU JIMIA U MOLITOBakhe MMOBUHCKUX MpaBa OJHOCUIIH Cy ce
Ha “’cge /byoe Haule2 Kpabescmasa, Oulo ceeumerHcmeo uil iauxe.”

5.3AKJbYUAK

[TpumapHu 1KJb TOHOIIEHA Bemnuke moBesbe OMO je 1a ce 3alTUTe HHTe-
pecu 6apoHa U OTpaHWYU KPYHA Y HeHUM (DUHAHCH]CKUM 3aXTjeBHUMa IpemMa
BUMa. MelyTuMm, BeHUM ofipe10amMa pUjeIleHH Cy U 3aXTjE€BU HIDKET U CPEIbET
TUIEMCTBA, rpal)aHa u Tpro,para, a KICTO TAKO U ITHUTAKE CTaTyCca CHIVICCKE IIPKBE
U BjepCcKuX ciaoboa.

CrnennuuHOCT BIaIaBHHE aHXKY]CKHUX KpaJbeBa y EHIieckoj je ouna y Tome
IITO Cy OHU Y KOHTHHYHUTETY HCKOPHIITaBaiu (eynanHa mpasa. Bucoke cyicke
100e 1 Kopunrheme mpaBa marpoHara Ouiie Cy CBOjCTBEHE CBUM IMPETXOIHH-
uMa Kpasba JoBana. Pa3nuka je Ouiia y Mjepu TOT HCKOPHINITABakha O] CTPaHe
Biaaapa. Tako ma moOyHa koja je u3owmia 1215. r. Huje Omita yecMmjepeHa caMo
NPOTHB Kpasba JOBaHA M KETOBUX 3JI0yNoTpeda, Beh MpOoTHB 11jeIOKYITHOT aH-

31 Ibid., 45.
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XKYJCKOT' ynpaBHoT cuctema. L{usb mpoTecrta je Ono orpaHu4YMTH U yCIIOCTaBU-
TH KOHTPOJIY HaJl KpaJbeM U erOBOM YIIPABOM

[IputucHyT o1 cTpane 6apoHa U 300T BEIMKUX (PUHAHCH]CKUX MoTemkoha,
eHIIeCKU Kpasb JoBaH be3 3emube, mpucTao je 1a ce cacTaHe ca yCTaHUIMMa Ha
MoJbaHM Koja ce 3Bana Panumun (Runnymede) Ha jyxH0j o0anu pujexe Temze
U MOCJIMj€ UCLPITHUX pacrpasa, 15. jyna 1215. ronuxe, CBOjUM BEJTMKUM Ieya-
TOM MOTBPAM Ja he MpUXBaTUTH 3aXTjeBe HE3a0BOJbHUX OapoHa.

Haxanocr, cynbuna ose IToBesbe ka0 u IpUBUAHOT MUpPa Kpajba U OapoHa
YUHHMIIA € J1a OHU He Tpajy ayro. [locnuje 1Ba Mjecena ox qoHouiewa [losesse,
nana Muohentuje 111, cBojom Bynom ox 24. aBrycra 1215. ronune, craBuo jy
je BaH cHare, cMarpajyhu je “cpaMHOM, WIIETaTHOM M HenpaBaHoM.” Peakiuja
nare roBopuia je KOJIMKH je 3Ha4yaj umaiia oBa [loBesba, jep je ca cobom HOCH-
J1a IPOTPECUBHY U]y cao6oxaa 3a kojy Pum Huje 610 cipeman.

I'maBuu kpearop IloBesbe, a ka0 mocpenHUK U3Mely CykoOJbEHHX CTpaHa,
610 je HoBou3abpanu Haxouckyn Credan Jlanrron. lbero ytunaj Ha onpenode
ITosesbe Morke ce Hahu y ofjpendama Koje ce TUUY IPKBE M CBEITEHCTBA, Al U
y oHuM aujenoBuma [loBesbe koju roBope 0 KpCTaIIKKM ITOBIACTUIIAMA Kpasba.

IToBesba Beh y mpBoM wiiaHy noTBplyje “BjeuHy cia000ay LpKBe” U rapaH-
Tyje ’cnobony 1pkBeHux uzbopa’”. OBa onpenda, Hako carnacHa AyXy BpeMeHa
y KOME je HacTalla, urak, Xxpabpo UCTyIa ca TeXHbOM J1a ce I[PKBa 0CI0001 01
Mujelama KpyHe y ieHe nociose. Cinodona o KpyHe ¢ je[JHe CTpaHe, ajli U
60p0Oa eHIvIecKor APYIITBA A2 Ce LPKBA 0CI000/IH 071 IPETjepaHor YTHUIIaja rare
U pUMCKe I[pKBe. 3aTo He Yy/u LITO je MPOKJIaMOBamke 0BUX ciio0o/a y [ToBesbu
OUJI0 HEMTPUXBATIFUBO MAIU KOJU j€ pearoBao cycnensujom ucte. [lana je umao
Ha TO MPaBo jep My ce KpaJb JOBaH 3akJieo Ha BjepHOCT , a EHIIecKy cTaBHo y
BazaJHM 1oJioXkaj npema Pumckoj upksu. Ila unak, To Hehe crpujedntu cibe-
neha noxospema 1a y MOTIYHOCTH U300pe HE3aBUCHOCT EHIVIECKE I[PKBE KaKaB
CTaTyc OHa UMa U JIaHac.

3nauaj oBe [loBesbe 3a IIPKBY je U y TOME IITO C€ ’bOME IITHTH MPaBO UMO-
BHHE KOja je Onia y ’eHOM BIACHUINTBY. Y cliyuajy I1o0e Kojy je Tpedaio cBe-
LITEHO JIMLIE J]a TUIaTH, IPOlLjeHa T€ UMOBHHE HUje Onia BpUjE€AHOCT IPKBEHOT
nocjena Beh auuHe nMoBUHE KiMpuka. OBO je OMIIO MPaBUYHO pjeliee Kaaa
ce y3Mme y 003up Ja cy Biajjapu UMallid MpeTeH3uje Ha MHOroOpOjHE I[PKBEHE
nocjesie Koje je OHa uMaja y KpasbeBCTBY. LIpkBH ce moHOBO MOTBphyje 3Ha-
YajHa yiora y ApyIITBY, HAPOUHUTO Yy pjelliaBamy OCTABUHCKUX MUTama. OHa je
BpILIMJIa KOHTPOJTY pacrojesie HacJbeICTBa O0e3 TeCTaMeHTa, 3aj1aralia 3a aMHe-
CTH]y OHHUX KOJU Cy C€ OTPHJEIIMIN O KPyHY U O0puia ce 3a MOCTHU3amke MUpa
y LIUjeJIOM KpaJbeBCTBY.
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[Ipema onpendama Bennke nosessbe, yorure, MOIJIO c€ HACTyTHTH J1a y EH-
IJIECKOj HACTyIla BpHjeMe BiIaJaBHHE IpaBa. Y HBUMa ce MPOoKIaMyjy ciaodose u
PaBHOMNPABHOCT, a KpaJb Ce UCTO TaKo 00aBe3yje Ha MPaBUYHOCT IIPeMa CBOJUM
noganuuma. [lpaBHe HOpMe cy caza o0aBe3yjyhe kako 3a Biagapa, Tako U 3a
’cee myoe Kpambescmasa, Ouno ceeumeHcmaso unu iauxe.”

OBakaB ITpaBHHU MOPEIAK CBAKAKO HHUj€ 3aKUBHUO JI0OHOIIEeHeM oBe [ToBesbe,
HE caMo 300T BEHOT KPaTKOT Tpajama, Beh 3aTo mTo y APYIITBY Y KOME j€ Kpy-
Ha UMasa cBy MOh HMje HM MOIJIO OUTH rOBOpa O J€MOKPATCKOj BJIaJaBHHU.
Baxnocrt oe IloBesbe je y Tome mto he oHa OUTH MHCTIUpalyja y cibeaehum
BjEKOBMMa OHUMa Koju he ce GOpUTH 3a MPaBUYHOCT U CI000Y, @ CAMUM TUM
U BJIIaBUHY IpaBa.

Oge manoOpojHe, anu 3Ha4ajHe oapende Benuke nosesbe, y KojuMa ce pe-
T'yJIUIIEe [TPaBHHU I0JI0XKa] EHIVIECKE LIPKBE, Kao cJI000/He 1pkBe, Ouhe Takohe
MHCTIHpallKja 3a HeKe HoBe 00pOe y 0CcTaBpHUBamy BjepCKUX cl1000/1a, HApOUYH-
to y XVI BHjeky, y Bpujeme Pedopmanuje.

O 3Hauajy OBOT CpelOBjEKOBHOI IIPABHOT aKTa, MOX/1a HAjOOJbE TOBOPH
U TO ILITO C€ Y aHIIOCAKCOHCKHUM 3eMJbama Bennka moespa c1o601a cMaTpa
OCHOBHMM IIPABHUM U MOJIUTUYKHM JIOKYMEHTOM, T€ C€ HEPHUJETKO MOXe Hauhu
Ha MHUCAo J1a 1jeJOKyIHa yCTaBHa UCTopHja EHIMIecke HUje HUIITA Ipyro a0
KOMeHTapHcame Bennke nosesbe cnodona. OHa U gaHac GopMaIHO cauylbaBa
ycraBHU cucteM y Enreckoj, a CA/l u3 me u3Biade nmpaBHE U MOJTUTHYKE KO-
pHjeHe CBOT YCTPOjCTBa.
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Summary: The paper deals with the analysis of the provisions on
the position of the Church of England in one of the oldest constitutional
documents. Circumstances in which this legal act is adopted. Its consequences
for both English society and legal systems in other countries. The Great Charter
of Freedoms from 1215, as such, represents a universal declaration on human
rights and freedoms. Its provisions will serve as an inspiration in the coming
centuries to all those who fight for the preservation of these basic human values.

The provisions on the position of the Church of England are very important
for the further course of the destiny and status of this Church. In those provisions,
the idea of a free church, an autonomous organization with the right to freely
choose the clergy without the influence of the ruler and the Roman Pope, is
born. That is why the Roman Pope Innocent III will suspend it with his Bull,
considering it illegal and shameful. Regardless of the short period, which was
only two months, that the Charter was in force, it remained as a basis in the
new struggles between the estates and the crown, for the legal order in English
society. Some of its norms are still found today in the legal system of Anglo-
Saxon law.

Key words: Great Charter of Freedom, Barons, King John without Land,
Church of England, Freedom of the Church.
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IMMPETJIEJHU HAYYHU YJTAHAK

[TOJIOKAJ XUITOTEKAPHOI ITOBJEPHUOLIA ¥V
N3BPUIHOM ITOCTVIIKY

Urop Iykano!
Cxynwmuna I paoa barva Jlyka

Ancmpaxm: Caspemena npuepeda He3amMuciusa je 6e3 uHCmumyma xuno-
meke. Xunomexa je HajeaxdcHuje cmeapHonpasHo cpedcmeo obezojehera no-
Mpasxzcusarba u cpedcmeo moounuzayuje kanumana. Texk Hakon ceeodbyxeamue
pegopme cmsapHoe npasa y Penyonuyu Cpnckoj 3axonodasay je 0emasbHo ype-
ouo osaj sHavajan uHcmumym epahanckoe npasa. Unax, u koo Hac u 'y ceujemy
ce 0eulasa 0a NOMpaiCuBarba 0CU2ypana Xunomekom He 6yoy ypeoro epahena
U XUNOMEKAPHU NOBJePUOYU MOPA]Y CYOCKUM NYymeM 0a 3ampaxfce 3aumumuy
CBOJUX NPABA OOHOCHO HAMUPERse U3 8pujeoHocmu npeomema xunomexe. Hako
ce Yyunu 0a cy XuonmeKkapHu nogjepuoyu NOMnyHo 3aumuhenu, nocebHo HaKoH
yeoherwa obasesne Homapcke obpade ceuUx UCNPABA 8€3AHUX 30 NPOMeEm HeNno-
KpemHoCmu, y NapKCcu C8je00yuUMO pasHumM npooemuma y noaiedy Hamupersda
XUnomexapHux nogjepuiayd.

Kwyune pujeuu: Xunomexa, nenokpemunocm, u3epuiHu NOCMynax, Hania-
ma nompaxcugarba.

1. YVBO/J,

Cajemonu cMo Ja ce pHujed KpeauT BPJIOo YeCTO KOPUCTH Y CBAKOJAHEBHOM
KUBOTY ¥ TIPUBPEIHUM KpeTambiMa. HakoH okoHuUama rporieca pacrajia Ousiie
JyrocnaBuje HOBOHAcTale Ip>kaBe, yKIbydyjyhu v HaIny, Halie Cy ce y mo3u-
IIUjH Ja Tpajie IPyIITBEHE, TOTUTHYKE M EKOHOMCKE OTHOCE Ha CACBUM HOBHM
NPUHIIMITA U TpaBwinMa. [Iporec Koju momynapHO Ha3uBaMo ,, TpaH3uIHja’
3aro4eo je adupMaIijoM MpUBaTHE CBOJUHE IITO j& CYIITHHCKA pa3linKa y Of1-
HOCY KOHIIETITA IIPaBa CBOJUHE Y COIMjaTMCTUYKOM JPKABHO-TIPABHOM ypehemy.

[IpuBaTHa CBOjUHA KOjy Ap’KaBe TapaHTyjy YCTAaBOM M 3aKOHHMa OoMOryhu-
Ja je 1a ce JpyIITBEHO-eKOHOMCKH OTHOCH TIOAMTHY Ha jeJaH HOBU HHUBO H Ja

1 Macrep npaBa, cekperap Ckynitune ['pana bawa Jlyka, igorsukalo82@gmail.com.
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ce moceOHa ynora ja 6ankama. banke cy moctojane u 'y OUBIIOj JpXKaBH ajlu
cy Ouse y Ap»KaBHOM BJIACHUIITBY U CaMO KPEAMTHO TPXKUIITE OMIIO je MOJ
JTUPEKTHUM yTUIajeM Apxase. HakoH 1ITO cy Ha Halle TpXKUIITe yiule OaH-
Ke ca CTpaHMM KaluTaJIoM IPe] 3aKOHOIaBIEM CE HaIllao 030MJbaH 3aaTak aa
JIOHECe MPOIUCe KOjuMa Ou MpaBHHU CUCTEM MPUIIATOIMO HOBUM OKOJIHOCTHMA
U peryrimcao T3B. KpeAuTHO TpxuTe. [lopen mpomjeHa Koje ¢y AUKTUpaHe
MPUBPEIHUM KpeTambUMa U IPOIeC pjellaBamkba CTaMOCHUX MUTamba CTAaHOB-
HUILITBA (BEJTUKHU OpOj pacesbeHuX JIHMIA MOCIIUje paToBa ajld U MUTpaldje ce-
JI0-Tpajl) YCIOBHO je 1a KPeIUTH MOCTaHy JOMHUHAHTAaH HaYMH (pUHAHCHpamba
HaBeJCHHUX NoTpeoda.

Pa3Boj caBpeMeHe Tp>KUIIHE PUBPEIE j€ OUUIIIEHO HE3aMUCIUB 0e3 Kpe-
IUTa, a 1a OU ce KpeauTUMa IMOCTHUIIIA CBpXa OJHOC n3Mel)y aBaoua Kpeaura
Y KOPUCHHKA UCTOT MOpa OUTH MpaBHO ypeleH OAHOCHO YdeCHULIMMA KPEeInT-
HOT OJIHOCA MOpajy ce JaTu rapaHuuje y Buay obe30jeherma BHUXOBOT 0OHOCA
U Ty Ha CIIEHY CTyIla XUITOTeKa. XUIOTeKa je jefaH o1 00I1Ka 3aI0KHOT ITpaBa
KOJy Cy MO3HaBaJId ¥ CTapy IMPAaBHU CUCTEMH, a Ka0 U OCTaJla 3aJI0)KHA MpaBa
Craja y CTBapHa IpaBa M U3BOJU CE U3 MIPaBa CBOJUHE.

OcHOBHa cBpxa MMOCTOjalkba MHCTUTYTA 3aJI0KHOT TpaBa je o0e3bjeheme
HariaTe MoTpakuBama U HAMHUPEHE MOBjepHOLa U3 BPUjEIHOCTH 3aJI0Te aKO
00e30jeheno morpaxuBame He Oyne muaheHo A0 JoCmjenocT. 3aJ0kKHO Mpa-
BO j€ MHCTUTYT KOju 00yXBaTa pa3InyuTe 0JJHOCE KO/ KOjJUX Ce Ca je/HE CTpaHe
HaJla3M 3aJI0’KHU MOBjepHIIALl, a ca JIpyre CBH OCTaJIM Cy0jeKTH Y Koje Craaajy
TY’KHUK WIH BIACHUK CTBAPH, APYTH 3aJI0KHH MTOBjE€PUOLIU UT/.

CpenctBa o6e30jehema nMajy Lusb a 1ojadajy MoBjepemhe MoBjeproLa y
COJIBEHTHOCT Jy>KHMKa aJlu U Jja 00je30ujesie MpUHYAHY HAIUIaTy MOTPaKu-
Bama.” Cpencrsa o6e30jehema morpaxkuBama MOTy OUTH JIMYHA (TIEpCOHama-
Ha) U CTBapHa (peanHa). Y Mepuoy colMjajan3Ma cTBapHa (peajiHa) CpeacTBa
o0e30jehema moTpaxkupama Ouiia Cy 3aHeMapeHa y oJJHocy Ha inuHa. CTBapHa
(peanna) cpenctBa 00e30jehema noTpakuBama Jjeinyjy ergaomnes, a XUMoTe-
Ka je 071 CBUX peallHuX cpejcTaBa o6a30jehema norpaxkupama yBUjeK UMaja
HajBehu APYIITBEHU 3HAYa)].

3aKkoHOMaBAI] C€ y MPETXOJHOM NEPUOy Kpo3 pedopMy 3aKoHa U3 001acTH
CTBAapHOT IpaBa 0aBHO XUIOTEKOM Kao Haj3HauajHUjUM CPEACTBOM OCUTYpPambha
MOTpaKUBamba jep je jaCHO J1a HUjeJaH MHBECTUTOpP Hehe ynaraTu HoBall y 3e-
MJBbY Y KOjOj HE ITOCTOjU MaKap eJIeMeHTapHa [IpaBHA CUTYPHOCT, a YUjH j€ TU0 U
Hariata noTpaxupama. Bpiio uecTo ce emiana aa ce moTpakuBama He HaruiaTe

2 Jlnuna cpeznctBa 0b6e30jelhema noTpakuBama Cy yroBopHa Ka3Ha, jeMCTBO, OyCTaHHIa, aJIH M MjeHHIIa,
aBay GaHKapCcKa rapasiuja. Y caBpeMEHHM MPAaBHUM CHCTEMKMa KOjU TIpaTe pa3Boj MPHBpPE/E U TMPH-
BpeHUX ofiHOCca BehHM 3Hauaj MMajy peasiHa cpeacTsa obesdjelerma morpaxusama (Kanapa, Kaynuja, 3a-
Jp>KaBarbe MpaBa CBOjUHE, peTeHIMja, GUIYIHja, XUITOTeKa U PyYHa 3aJI0Ta).
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Heop Ilykano
TTOJIOXKAJ XMITIOTEKAPHOT TIOBJEPHMOIIA Y M3BPIIHOM ITOCTVYIIKY

PEIOBHUM MYTEM T1a C€ XUTIOTEKapHH MMOBjepPHOLIM OHJIa Hariahayjy y U3BpiII-
HOM TIOCTYTIKY, TJ]j€ j€ ’UXOB I0JIOXKa] UIaK TOBOJbHUJU Y OJHOCY Ha OCTaje
noBjepuorie. M3BpiiHu noctynak 0u Tpadao na o6e30ujenu Op3y u epukacHy
HAIUIaTy MOTPaXKUBamkha XUMOTEKAPHOT IMTOBjEPHOILIA jep Y CYIIPOTHOM 3aJI0KHO
MPaBO Ka0 MHCTPYMEHT 00e30jehema noTpakuBama HeMa MPAKTUIHY CBPXY.

2. IIOJAM U IMTPABHA TIPUPOJJA XUIIOTEKE
N HAUNH HACTAHKA

Pujeu xumoreka® moTuye U3 rpuKor je3uka, a MpBU MyT je MOMeHyTa y 3a-
konuma Coimona u3 594 roause m.H.e.* Xuroreka je CTBApHO MpaBo Ha Tyhoj
HEIMOKPETHO] CTBAPH Koja oBjalrhyje XHUImoTeKapHOT IMOBjepHolia Ja, paay Ha-
iare Jocrjesne TpaxOuHe, 3aXTHjeBa MPOoAajy XUIIOTEKOBaHE HEMOKPETHOCTH
Ha 3aKOHOM ofipel)eHn HaunH, 63 003upa y Uunjoj ce Ip>KaBUHHU U CBOJUHH CTBAp
Haja3u y MOMEHTY IIPOJaje | J1a U3 T0OWjeHe BPH]EHOCTH HAILJIAaTH CBOjE 10~
TpaXXUBambE NpHje OOMYHUX MMOBjepUIalla M TIPHje XUTTOTCKapHKX TOBjepHIala
ca KaCHUjUM paHToM”.

WMHCTUTYTOM XUMOTEKE MITUTH C€ 3aJI0KHU MOBjEepUIIAI] jep Ce XUITOTEKOM
OCHTypaBa Harlara MoTpakuBama y IMyHOM H3HOCY, 300T 10 npaBuily Behe
BPHJEIHOCTH MPEAMETa XUIOTEKe O] BpUjeTHOCTH MoTpakuBama. Ca apyre
CTpaHe Xxunoreka omoryhaBa AyKHHKY J1a 3aJI0)KU CBOJY HETIOKPETHY CTBap U
Ha Taj HaYMH 00e30ujen ceOu HoBUaHa cpecTBa (KPEauT), TOK UCTY CTBAp 3a-
JIp>KaBa y CBOjOj Ap>KaBUHHU U KOPUCTH je (HIIP. U3/1aje O 3aKyIl), TC Ha Taj Ha-
YWH JaKIie oTmahyje cBoja qyroBama. KpeaurHa cnocoOHOCT GU3HYKOT HITH
MIPaBHOT JIMIIA YCIIOBJbEHA j€ u3Mel)y ocTasnor u BpujenHomny HEeMOKPETHOCTH
YHUjU j€ BIIACHUK, a MOTYNHOCT BbMXOBOT 3ajlaramka OCHOB j€ 3a J1aJby MOOMIIH-
3allijy KamnuTana, IpUBPEIHY aKTUBHOCT U CIIL.

Panu ce 0 akiecopHOM TpaBy®, Koje HE MOXKE MMOCTOjaTH CaMOCTAIHO 0e3
MOTpaKMBamka Kao IIIaBHOT MpaBa, urjeM ooe30jehemy cimyxu. Jlakie, xunore-
Ka Kao 3aJI0KHO MPaBO HE IMOCTOjU cama 3a cede Beh moipa3yMujeBa mocTojame

3 Pujeu xunotexa je rpukor nopujexia (7ypo-ucnon u tithemi— cTaBUTH, CTABUTH CTBAp M0J HEYH]Jy BIIACT).
TepMUH XUIIOTEKA Ce KOPUCTH U Y YIIOPETHOM TpaBy ((DpaHIyCKo, leMavKo, HTaJIHjaHCKO MPaBo, a y eH-
IJIECKOM IIPaBy ce KOPUCTH Ha3MB ,,mortgage*).

4 CoroH, jefaH oJ ceaM rpUKnX MyZapala, YBeo je cio0oy 3aBjeliTama HMOBHHE [0 CBOME Haxohemy,
Te je y nuiby npeBohema obe30jelera u3 TnuHe y MMOBHHCKY OATOBOPHOCT, YBEO Jia Ce Ha UMambHhMa
Jy’)KHHKa IocTaBy cTyOnh ca HaTIHCOM Jla TO HMambe CIIy)KH Kao o0e30jelere mpaBa rmosjeprora y HoB-
4yaHoOM M3HOCy. Munout B. JankoBuh, Tendenyuje paseoja u mexanusmu pezyiayuje XunomexapHux mp-
arcuwma, (beorpan: Yausepsurer Yauos, 2016), 7.

5 Mupocnas Jlasuh, IIpasa peannoe o6ez6ehersa (Hum: 2009), 103. Iparop Xubep, Musom XXuskosuh,
Obes6jeherse u yuspuherse nompasicusarsa (beorpan: 2015), 225.

6 O6pen CrankoBuh u Muoapar Opnuh, Cmeapro npaso, (beorpaa: Homoc, 2004), 239.

63



Topnna 28. CPIICKA ITPABHA MIMCAO bpoj 55.

00JIMTallMOHONPaBHOT OJHOCA U3 KOjer Mpou3uiase oapehana npasa u odaBesa
3a MIOBjepHoLa U Ay>KHUKA (HIIP. YTOBOP O KPEIHUTY) U MPaBHOI OJJHOCA CTBAp-
HOIIPABHOT KapaKkTepa KOjU Ce 3aCHUBA PaJid OCUTYparba MOTPaKUBaba U3 MpeT-
XOJHOT IIPABHOT OJIHOCA. 3aCHUBAKEM XHUIIOTEKE HE MHUjEHa C€ CYIITHHA 00-
JIUTalMOHOINIPABHOT OJJHOCA 00e30Mjel)eHOr XUITOTEKOM aJli ce€ UCTH 0jadyaBa U
CMamyjy PH3HLU HHCOJIBEHTHOCTH y)XKHHKA.” JeJHa 01 OCHOBHUX MPEIHOCTH
XUITOTEKAPHOT MOBjEPHOIIA j€ J1a 3a Pa3IMKy 01 OOMYHUX [OBjepUiIaLa, KO IpH-
HY/IHOT HAMUpEHa MOTpakuBamba UMa MOryhHOCT fa Oupa usmel)y 1Ba npaBHa
3axTjeBa: OOIUTrallMOHONPABHOT, KOjH j€ YIIepeH MpeMa UMOBHHHU TyKHHUKA, U
CTBApHOIIPABHOT, KOjH j€ YCMjepeH MpemMa XUIOTEKOBAHO] CTBAPH.

butHo je ucrahu na 3akoH o cTBapHUM npaBuma y PermyOmuim Cprickoj -
3CII® y unany 139. mpomnucyje 1a ce XMIMOTEKOM MOXKE OCUTYpaTh caMO HOBYA-
HO MOTpakMBambe, a Hajuelihe ce XUIOTEKOM OCUTypaBa MOTpakUBambe (3ajam)
JIaTo 3a U3rpajmy cTaMOeHUX oOjekara, JOrpaaby WIM PEKOHCTPYKLHU]y He-
MOKPETHOCTH.

Xunoreka je 6e3pKaBUHCKO 3aJI0’KHO IPABO, HACTAj€ YIIHCOM Y JaBHY €BH-
JICHLI]y HEMOKPETHOCTH 1 300T Tora je ypeheme n axypHOCT eBUICHIIH]a He-
MOKPETHOCTHU OJ1 BEJIMKOT 3Hayaja 3a OCTBApUBAE CBPXE XUIMOTKE.” YIHC Y
JaBHE PETrUCTpe HEMOKPETHOCTH UMa KOHCTUTYTUBAH KapaKTep KOJ XUIOTEKe
Kao cTBapHOT npasa Ha Tyhoj cTBapu. [lejcTBO cTHLIamha HACTyIa U3BPLICHEM
yIuca, a MpaBHU YUYUHIIM O]l TPEHYTKa KaJa je MpUMJbeH 3axTjeB 3a ynuc. [Ipas-
HU OCHOB 32 CTHIIaEh€ XUIOTEKE MOXKE OUTH yroBop (YroBopHa Xumnoreka)'’, 3a-
JIO)KHA U3jaBa (jeIHOCTpaHa XUIIOTeKa)!!, ouTyKa cyza (Cyacka Xurnoreka)'? uiu
3aKOH (3aKOHCKA XUITOTeKa)'?.

7 Unnja babuh, dymko Mexuh, Enec Xammuh, Menuxa Iosnakuh u Jlapuca Benuh, Kovenmap 3axona
o cmeapnum npasuma Penybnuxe Cpncre (Capajeso: [IpuBpenna mramma, 2011), 448.

8 3axon o cmeapnum npasuma, ,,Ciryxoenn rmacHuk Peryomuxe Cpricke®, 6poj 124/08, 3/09, 58/09, 95/11,
60/15, 18/16- Omnyxa YC PC u 107/19.

9 Xubep, Kuskosuh, O6ez6jeherve u yuspwherse nompasicusaroa , 226.

10 YroBop o aaBamy y 3aior (yroBop O XHIIOTELH) je yroBOp KOjUM ce JTyXKHHUK win Tpehe nuiie obaBe-
3yje J1a paJy OCHHMBama 3aJ0XKHOT MPaBa, J03BOJIM ITOBjEPHUOILLY Jla CBOjE 3aJI0)KHO TPABO YIHIIE Y jaBHU
perucTap HermoKPEeTHOCTH Kao TepeT oApelheHe cTBapy MM mpasa, a MoBjepuiiall ce odaBesyje 1a yIHHH
CBE LITO je MOTPeOHO J1a OU ce 3aJI0)KHO MPAaBO N30PUCAIO M3 JaBHOT PErHCTPa HEMOKPETHOCTH HAKOH
IITO TOTPaKKUBambe ToBjeprona Oyae ucrutahero. B. ui. 147. 3CI1.

11 JenHOoCTpaHa XUMOTeKa je HAUYMH CTHIAmka 3aJ0re Kojy no3Haje npasuu cucrem Cpouje. Hacraje Ha
OCHOBY H3jaBe BOJbE BIIACHHKA HEIOKPETHOCTH- 3AJI0XKHE H3jaBe.

12 Cyncka xumnoTeka ce 3acHMBa Ha HAUYMH CIIMYaH Kao M YyrOBOPHA XMIIOTEKA, YITUCOM Y jaBHE €BHICH-
uje. Pasmuka je y mpaBHOM OCHOBY, OJHOCHO YMI-CHHIIU /1A j IPABHU OCHOB KO CYACKE XHIIOTEKe Ipa-
BOCH@)XHA U M3BpLIHA oyKa cyaa. 3CII mpomucyje fa ce CyICKO 3aI0KHO MPaBO 3aCHUBA HA OCHOBY
OZUTYKE Cy/Ia y MOCTYIKY MPHHYIHOT OCHTypamba MOTPAXKHBAIbA.

13 3akoHCKa XHIIOTEeKa HACTaje MOMEHTOM Kajia Ce HCIyHE yC/IOBHU 32 IEH HACTaHaK, a HACTaje 10 CHJIN
3aKOHA M MMa 3a [JUJb J1a 3aIUTUTH OIILITH HHTEPEC, HIIP. Y CilydajeBUMa Herutaharba MopecKuX Jyrosa.
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3akoH 0 HOTapcKoj ciayx0u y Penyonuuu Cprickoj'* mponrcyje obaBes-
HY HOTapcKy o0pajay HCIpaBa Koje ce OHOCE Ha IMPEHOC HIIH CTUIIAE IpaBa
CBOjUHE U JAPYTHX CTBAPHHX IpaBa Ha HETIOKPETHOCTUMA. > YTOBOD 0 3as1aramy
HETOKPETHOCTH (YyrOBOp O XUIOTENN) MOpa OUTH CauuEbeH y OOJUKY HOTap-
cKH oOpaljeHe ucrpaBe U caMo TakaB YroBOP 0 BaxkeheM 3aKOHOABCTBY ITPe/I-
CTaBJba MIPAaBHU OCHOB iustus titulus 3a ctuname xunoreke. Horap je ayxaH na
NPUIIMKOM CaulbaBarba yrOBOpa O XUIOTELH YTBPAHM ITPaBy BOJbY CTapaHKa, Te
Jla HEyKy CTpaHKy Moy4H.'® YTOBOp O XHITOTEIM HEe MOXKE CaJpKaBaTh oapende
KOj€ Cy CyNpOTHE MPHPOJIH 3aJI0Ta, Te Cy TaKBe oipe0e HUIITaBe. 3a0pameHa
je U 13B. lex commisoria OqHOCHO ofipeida yroBopa O XMIIOTELH 110 K0joj Ou
3aJI0’KeHa CTBAp IMpelnia y CBOJHHY XUIIOTEKAapHOT ITOBjepPHOIIa aKo JyT He Ou
6uo mnahen o nocnjenoctu'’.

3. KPATAK UCTOPUJCKU OCBPT HA TTPABHU
PEXUM XUITOTEKE V¥V PEIIYBJINLIN CPIICKOJ

[Tpuje pedopme cTBapHor npasa y PemyOnuim Cprickoj, 0OJHOCHO JIOHO-
miewsa 3CI-a, mpaBHU peKUM 3aJI0KHOT MpaBa 3aCHUBAO CE€ HA HOpMaMma 3aKOHa
KOjH cy HacnujeheHn u3 OuBIIe aprkaBe. 3a70KHO MPABO Y COIUjaTU3My OHIIO
j€ TMOTIIYHO MapruHAIN30BaHO jep (QYHKIIMOHUCAE IPUBPEIE HUje OUITO Be-
3aHO 3a pealiHe TpXKHILHE Kputeprjyme. Moxe ce pehu Aa je 3a105KHO MpaBo y
KpaspeBunu Jyrocinasuju OMII0 pa3BUjeHH]e U 3HAYajHU]E Y OTHOCY HA MTEPUO/T
nocinuje Jlpyror cBjeTCcKOr para ynpkoc IpaBHOM NapTukiIyaapusMy. Ha nompy-
yjy nanamme bocue u Xepuerosune, XpBarcke u Cl10BeHHUj€ MPETEHKHH YTUIIA]
MMaJIo je ayCTPHjCKO MPaBo, 0K ce Ha moapydjy Cpouje mpumjemnBao Cpricku
rpahancku 3akoHuK u3 1844. rogune - CI'3'8. V 6usmmoj COPJ go 1980. roau-
HE ¥ IOHOIIICHha 3aKOHa 0 OCHOBHHUM CBOjUHCKOMpaBHUM ogHocuma — 30CI10Y
npHUMjerBaja Cy T3B. ,,lipaBHA MIpaBHiIa* MPepaTHOT paBa y CKIaay ca 3aKko-
HOM O HEBOXKHOCTH ITPaBHUX MPOMHCA IOHU]EeTUX npHje 6. anpuia 1941. ronu-
HE ¥ 3a BpUjeMe HempHujeTesbeke okymnanuje.’’ HakoH HeychjemHux moKyiiaja

14 3axon o nomapckoj cnyacou y Penybnuyu Cpnceroj ,,Cityx06enu racuuk Peny6mmke Cpricke™, 6poj 28/21.
15 Yn. 57.ct. 4. 3akona o nomapckoj cyocou y Penyonuyu Cpnckoy.

16 Menuxa [losnakuh, Tpancopmayuja cmeaproe npasa y bocnu u Xepyezosunu (Capajeso: 2009), 241.
17 IIpoTuBHa je jaBHOM MOPETKY M Kao TakBa HMINITaBa openda yroBopa mpema Kojoj 3aoxkeHa CTBap
npesia3y y BIAHMINTBO 3ajMOJIaBIa, ako 3ajaM He Oyne BpaheH y poky, Bpxosuu cyn Xpsatcke, 6p. k-
3499/78 on 8.5.1979. roaune, B. Jyiko Mexuh n Xaco Tajuh, Cyocka npakca uz cmeapnoe npasa, npy-
ro m3name (bama Jlyka: 2008), 675.

18 Cpricku rpahancku 3akoHuK- [ pal)ancku 3axonuk 3a Kpasmsesuny Cpoujy, exer ox 11.03.1944. roqune.
19 3axon o ocnosHum ceojuncronpasHum ooHocuma, ,,Ciyxoenu muct COPJ“, 6poj 6/80 u 30/90.

20 3axon o HesadcHOCmU NPAGHUX nponuca OoHujemux npuje 6. anpuna 1941. cooune u 3a épujeme He-
npujemesncke okynayuje, ,,Ciyxoenu auct COPJ“, 6poj 86/46.
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koaudukanuje rpahanckor npasa Hanpenak je 6mio u ycsajamwe 30CIIO koju
je perymucao Xunoteky.?' 3akoH je caapikaBao Mao oapenada koje cy ypehu-
BaJie MHCTUTYT XHUIIOTKE aJIi KOje Cy Onie moc/beAnLa BpeMEeHa U JPYIITBEHOT
ypeliema y TpeHYTKY HheroBOT TOHOIICHA. >

[Tpuje nonomema 3CII-a y Peny6nuuu Cprckoj ce, mopen 30CIIO-a koju
je ypehuBao XUMOTeKy Kao 3aJI0)KHO MPaBo, MPUMjeHUBA0 U 3aKOH 0 00iHra-
[IHOHUM OJIHOCHMa* KojH je ypehuBao 3a10/KHO MpaBo HA MOKPETHUM CTBapH-
Ma ¥ IIpaBUMa I1a je IocTojana norpeda 1a ce MHCTUTYT 3aJI0KHOT ITpaBa ypeau
jEIHUM 3aKOHOM, IITO je U yuurbeHo**. Meljytum, mocroje oapehene npumjende
KOj€ yKa3yjy JAa je 3aKOHO/aBall IPUIMKOM HOPMHUpamka Tpedao XUIOTEKY O/-
BOJUTH 0] 3aJI0KHOT TIpaBa Ha MOKPETHUM CTBapruMa jep OBaKaB Ha4YMH ypeherma
cTBapa mnpobieMe y IPUMjeHH 3aKOHa y Tpakcu. MHOTH MpaBHU MUCHU CMa-
Tpajy na je y Pemyonuuu CpOuju, HanpaBibeH BEJIMKH UCKOPAK Y IPaBHOM pe-
UMY XUTIOTEKE yCBajamheM MOCEOHOT 3aKOHA KOJH je YPEIUO 3aJI0KHO MPaBo
Ha HEMTOKPETHOCTUMA - 3aKOH 0 XUMoTeIn-3X%.

4. TIPEAMET XUITIOTKE

3aKOH O CTBApHUM IPaBHMa MPUXBATHO j& KOHIIENT jeIMHCTBA HEITOKPET-
HOCTH OJTHOCHO peadupmucao Hauemno superficies solo cedit, mTo nMa mocsbe-
JIMIIE U HA MHCTUTYT XUIOTEKE.” Y TOM CMHCITY IPEMET XUIIOTEKE MOTY OUTH
WHIUBHUIYaTHO ofpeleHe HemokpeTHoCTH.?

[Mpenmer XxunoTeke MOy OUTH HETTIOKPETHE CTBAPH KOj€ C€ Hajla3e y MPaBHOM
npoMeTy?® 1 0 KojuMa ce BOJIC jaBHE eBH/ICHIIM]¢ HemOoKpeTHOCTH. [IpaBuiio aa
CTBapH BaH MTPOMETA HE MOT'Y OUTH IIPEAMET XUIOTEKE je JTIOTMYHA TI0CIbEINIIA
came CBpXe XHUIIOTEKE Kao CTBApHOIPABHOT cpejicTBa 00e30jehema moTpaxu-
Bama jep ce CTBAapU BaH MPOMETA HE MOTY YHOBUHUTH I1a CAMHM THUM HHje Moryhe

21 Y. 63-69. 30CIIO.

22 Munomw JKuskoBuh, Xunomeka u semmuwinu oye, I[lpomene cmeapnoe npasa y Cpouju, IHCTUTYT 3a
ynopenHo npaso, (beorpaza: 2004), 159. u nasse.

23 3akon o obnueayuonum oonocuma (,,Ciyxoenu muct COPJ“ ,6poj 29/78, 39/85, 45/89, 57/89 u ,,Cryx-
6enn racHuk Pemyonuke Cprcke®, 6poj 17/93, 03/96, 39/03 u 74/04).

24 Y. 139-185. 3CI1.

25 3axon o xunomeyu, «Cnyx6enu rmacHuk Penyonuke Cpouje», 6poj 115/2005, 60/2015, 63/2015 —
Opnyka YeraBHor cyna u 83/2015.

26 HemokpeTHOCTH Cy YeCTHIIE 3eMJBHIIIHE MOBPIINHE, 33jeIHO Ca CBMM OHHM IITO je ca 3eMJBUILITEM TPaj-
HO CII0j€HO Ha MOBPIIMHH HJIH UCTION He, aKo 3aKOHOM HHje Apyradnje oapeheno. Ui 6. cras 2. 3CIT PC.
27 Unuja babuh u Pagenko Joranosuh, I pahancko npaso, krwuea 2, Cmeapro npaso (bamwa Jlyka: 2020),
285.

28 Quod emptionem et venditinem recepit, etiam pignerationem recipere potest — CBe IITO je TpeIMeT
npoiaje Moke OMTH U TIpeaMeT 3anore. [IpeamMer Xumnoreke He MOTy OMTH CTBapH HUTH MpaBa Ha HEIo-
KPEeTHOCTUMA KOje Ce He Hajas3e y MPaBHOM MPOMETY, Kao JMYHE CIY)KOEHOCTH (HEMPEHOCHBO IPaBo),
CTBapHe CIIy)KOEHOCT (HEOIBOJUBH CYICTPAT MOBJIACHOT 100pa) MK MPaBO Mpeye KYMOBHHE.
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HU Hamupewe. M3y3eTHOo, IpeIMeT XUITOTEeKe MOTy OUTH U ofipel)eHe OKpeTHE
CTBAapH O KOjuMa ce BoJie OCEOHH jaBHU perucTpH (OpomoBH, Ba3ayXOIJIOBU
utn.). JloOpa y onmroj ynorpedu®’ kao u jaBHa J00pa HE MOTY OMTH TpeIMET
XHUIIOTEKE jep OHA CMajajy oA nocedaH jaBHONPABHU PEXKUM.

XUnoTeKa ce MOXKe 3aCHOBATH U Ha CYBJIACHUYKOM JM]jeTy HETOKPETHOCTH
0e3 carIacHOCTH OCTAJIUX CyBJIACHUKA y3 ofipel)eHe h3y3eTKe Be3aHe 3a CyBIac-
HHUYKE JUjeNoBe o0jeKaTa y u3rpaambu.*’ AKo ce XUITOTeKa 3aCHUBA Ha HEIIOKPET-
HOCTH KOja je y 3ajeJHIYKO] CBOJUHH, Kao HIIp. OpauHa MIMOBHHA, NOTpeOHa je
CamIacHOCT CBHX 3ajeJHHYapa jep MpeIMeT XUIIOTEKe Y OBAaKBUM CIIy4yajeBHUMa
MOXe OMTH caMmo IHjesa CTBap.

[Ipeamer XUMOTKE MOTY OMTH CTAHOBH, ITOCIOBHHM MIPOCTOPH, Tapaxe U
noceOHu ujenoBu 3rpaze. [IpaBo rpalhema’ ucro rako Moxke OUTH mpeaMeT
XHIoTeke. 3rpaja koja je usrpahena uinm koja Oyae usrpaleHa Ha 3eMIBUILTY
Koje je ontepeheHo npaBoM rpalema je npunaaHoCT Tora nmpasa Kao Ja je OHO
3emsbuiite. [IpaBo rpaljera mpeacTaBiba OACTYIAkE O Hadesa superficies
solo cedit jep npaBu paznuKy u3mely BIacCHUINTBA HA Tpal)eBUHM U BIIACHUILT-
Ba Ha 3¢MJBHIITY,*’ OMHOCHO OBO HAYeJNIO OBJIje Bpujeau nuzmely npasa rpalermba
u rpaleBuHe.

4.1. Xunoreka Ha ,,00jeKTy y U3rpambu‘

[ToceOHO 3aHMMIBUBO MTUTAKE, AKTYEITHO Y MOCIbEIBUX IECET TOINHA, jeCTe
MUTamke 3ajIaramba odjexaTa OJHOCHO JIMjeoBa objekaTa (CTaHOBA M MOCIIOB-
HUX IIpocTopa Hajuemrhe) y u3rpaamu. 3akoHoaasal y Penonunu Cprickoj Huje
NPENo3Ha0 3aarame o0jeKkaTa y U3rpajiibu ajld CMO CBjEIOIH Jia C€ y MPaKCH
CBaKOJHEBHO 3aKJby4y]y YTOBOPH O XHMIIOTEIH YHU]U j& MpeaMeT o0jeKaT Uin
MO 00jeKTa y U3rpaammH.

3a pasnuky oz 3ClI-a, 3X je nmpomnucao ga mpeaMeT XUIOTeKe MOTy OUTH U
objexar y u3rpajimby 1 mocedan 1o odjexaTa y U3rpaimbHy 0] yCIOBOM Ja je
U3/1aTO MPaBOCHAXHO 0100pebe 3a u3rpaamy odjekara.*,* Heku ayropu cma-

29 Yn. 7. 3CI1.

30 babuh u Joranosuh, Ipahancrko npaso, kwuea 2, Cmeapno npaso , 287.

31 Paau ce 0 orpaHMYEHOM CTBAPHOM IIPaBy Ha HEYHjeM 3eMJBHUILTY Koje OoBjarihyje cBor HocHola /ia Ha
INOBPIIMHU 3€MJbUIITA WX UCIIOA b€ UMa BJIACTUTY 3rpaay, a BTAaCHUK 3eMJ'l>I/ILl_lTaje JyXKaH J1a TO TPIIH.
[TpaBo rpaljema je 1o cB0joj MPaBHOj MPUPOIN H3jEIHAYCHO Ca HEIOKPETHOIINY.

32 Y. 286. 3CI1.

33 IMerap Cumoneru (Siminetti), Ilpaso epaherva (CapajeBo: 1986), 12.

34 Y. 3. 3X.

35 OBaxBe XMIIOTKE 3aCHHBAjy CE yMCOM 3a0MIbekOe Ha 3eMJBHUIITY Ha KOjeM ce o0jekar rpaju, rna ce
TEeK HAKOH H3rPajiibe MO CIy)KOSHOj Iy)KHOCTH YIHCY]y Kao XUIIOTeKa Ha 3rPajn WK MOCEOHOM qujery
3rpajie MTOo MPAKTUYHO 3HAYM J]a XMIIOTEeKa Ha 3EMJBUILTY KOHBEP3Yje Y XUIOTeKY Ha 00jeKTy WITH JTHjeiy
o0jexTa U3rpailboM 00jeKTa WM HeTOBHM yIUCOM y perucrap. CBe 10 HaBeJGHOT TPEHYTKa KOHBEP3Hje
XHIOTEKA Ha ,,00jeKTy Y U3rpaiibi’ ce peasnsyje yCTynambeM y3 HaKHaly PaBOCHAKHOT o100pema 3a
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Tpajy Aa je MPUINKOM MIPONHCHUBaba OBAKBUX OJPEA0H yBayKeH MPUTHCAK PH-
BpEIHMKA U eKOHOMCKA JIOTHKA J1a MOT'YhHOCT 3ajarama Heusrpal)eHux oojexara
U 1ujenoBa objekara nosehasa MoHyIy M MOTPaXkby HA TPXKULITY Ay J1a je 3a-
HEMapeHo NHUTamke MPaBHE CUTYPHOCTH U UTak-e Hauena superficies solo cedit.

Jla i ce y mpakcu Herupa Hauesno superficies solo cedit u na nu ce Hera-
1I1jOM HCTOT IPOY3pOKYje MpaBHa HECUTYPHOCT y IpaBHOM cuctemy Peny6nu-
ke Cprcke? Kako je moryhe 3anararu o0jekar y U3rpamHi Ui 110 00jeKTa y
U3rpajilby ako ce He paau o ctBapuMma y npaBHoM npomery? 3CII nedunucao
j€ IITa YMHU HEeTIOKPETHOCT 1A je jJaCHO JIa 3rpajia WK U0 3rpajie MOTy CaMo
MIPAaTUTH NPaBHY CyI0MHY 3eMJBHILTA. Y TMOIIEAY XUIIOTeKe TO OU Tpebdaso aa
3HAuM Ja IpeIMeT XUIOTEKe He MoXe OUTH 3rpajia OABOjeHA O 3eMJbUIIITA WIIH
3eMJBUIIITE OJIBOJEHO OJ1 3rpajie Koja je Ha ieMy uirpahena. To mpakTu4HO 3Ha-
YH J1a je MpeIMeT XUIMOTKE 3eMJbUIITHOKILIKHO THJEJI0 Kao IjeJInHa YIHUCAaHO
y noce0aH 3eMJbUITHOKELMKHH YIIOKaK OJTHOCHO HEMOKPETHOCT Kao IjeJIMHa
yIUCaHa y KbHTY YIOKEHUX yroBopa®®.

VYKOJIMKO MHBECTUTOP YIUIIIE XUIOTEKY Ha 3eMJBUINITY, a Y LIUJbY 00€3-
6jehera HOBUAHHMX CpEICTaBa 3a U3rPaby 3rpajie, IITO je BPIO YECT CIIyya)
y TIPaKcH, J1a JIU ce JIjCTBO Te XUIIOTKE MpoTexke 1 Ha craHoBe? Cyzcka mpa-
KCa je HeyjeJHaueHa U M0CTOoje CIy4ajeBH IIije Cy CyAOBHU 3ay3€Jl CTaB Ja ce
TaKBa XUIOTEKa OJHOCH CaMO Ha 3eMJBHILTE, a HE Ha CTAHOBE KOjH CY KaCHH]e
nsrpalhenn.’’” ButHo je HaroMeHyTH 1a 3aKoH O cTBapHHM mpaBrMa Dexepa-
uuje bocue u Xepuerosune-3CIT ®buX* 3a pasnuky ox 3CII-a y Penyonurm
Cprickoj mperno3Haje pacroyiarambe eTaKHOM CBOJUHOM Y TOKY I'PaJHhe OTHOC-
HO TIpHje u3rpaame.”’

3a10%HO MPaBO C€ Kao ¥ MPaBO CBOJUHE CTUYE MOMEHTOM YIHCa y OAroBa-
pajyhy jaBHY €BUJICHIIN]Y HEMOKPETHOCTH, a KYIILU CTaHa y U3TPaIbH 3aKJbY-
YHBaKEM YTOBOPA O KyMOMPOJaji CTUYY CaMo IIPAaBHU OCHOB 3a YIIUC U CHOCE
PU3UK KOHAYHOT CTHIIakha U PU3UK /12 BIACHUK 3€MJBHILTA ONTEPETH UCTO XU-
MIOTEKOM KOja e IMPOTEeXke U Ha CTAHOBE.

rpajmy 1 IposiajoM yrpal)eHux crapu, Te 00aBe3oM H3aaBaolia 000perha 3a rpaiiby a MOHHUIITH CTapo
1 13/1a HOBO 07100peme Ha nMe KyIa/mprbaBrolia KojeM je Mocinje Mpojaaje yCTYIJbeHO.

36 Panenko Joranosuh, ,,ETaxkHa cBojuHa kKao npeaMeT xunoreke y npaBy Penyonuke Cpricke®, [IpasHu
arcueom, 6p. 10 (2021): 297.

37 P. Joranosuh op. cit., 8.

38 3akon o cmeapnum npasuma @eoepayuje bocne u Xepyecosune ,,Cnyxoene Hopune Oenepaunje boc-
He u Xepuerosune 6poj 66/13, 100/13 n 32/19 Omnyka YC.

39 Yn. 86. ct. 4. 3CI1 PbuX.

68



Heop Ilykano
TTOJIOXKAJ XMITIOTEKAPHOT TIOBJEPHMOIIA Y M3BPIIHOM ITOCTVYIIKY

5. ITOJIOKAJ XUITOTEKAPHOI ITOBJEPOLIA
Y U3BPIIHOM ITIOCTVIIKY

5.1. OcHOBHE HAIIOMEHE

XUnoTeKapHU MOBjepuIIall UMa IPaBO HAMHUPEHa U3 BPUJEAHOCTH 3aJI0XKe-
HE CTBapH, a TO CBOj€ MIPABO MOXKE OCTBAPUTH y HAPHUUYHOM MOCTYIIKY, U3BPLI-
HOM TOCTYIIKY WJIM IOCTYTIKY BaHCY/CKoT Hamupema. 3CII He mo3Haje uHCTH-
TYT BaHCY/ICKOT HAMHPCHA Ha HEMOKPETHOCTUMA’ U je[IMHE eBPOIICKE 3eMJIbe
KOj€ Cy Y CBOj€ 3aKOHOJIAaBCTBO YBPCTUJIE OBAKBAaB HAYMH HAMHUPEHA XUIOTE-
kapHor nosjepuornia cy Cpouja*' u Ykpajuna. Bancyacka n3BpiiHa XUIOTeKa
HpeCTaBsba OJICTYNAbE Ol Haueaa O(UIUjeTHOCTH.

3aKOHOM O HOTapckoj cirykou y Penyonuuu Cprickoj mponucaHo je aa cy
HOTapcKu oOpal)eHe ucrnpase U3BPILIHE HCTPaBe* YKOINKO Cy CAauUEbEHE Y TPOo-
nucaHoj (OpMH M 0 HEKOM ITpaBy NOTPAXKUBama KOje 3a MpeaMeT UMa ruiahame
oflpeheHe cyme HOBILIA, a Ay>KHUK j€ Y UCIIPaBU MIPUCTA0 Ha U3BpIIEHE 0e3 of1-
rahama. Ha ocHOBY HOTapcku oOpaljeHe ucrpaBe KOjoM je y JaBHOM PETUCTPY
HEMOKPETHOCTH YIHUCAaHa XUIOTeKa Ha ofipel)eHOj HEeMOKPETHOCTH MOXe ce Y
CBpXy Iu1ahama, HeMOCPeTHO HAKOH JIOCIIjeI0CTH, 3aXTH]EBaTH U3BPLICHE, aKO
je Iy)KHUK M3PHYHUTO TPHCTA0, O€3 Jajbe aKTUBHOCTH cyaa.** 3akoH 0 M3BpIII-
HOM nocTynky y PenyOmuuum Cprckoj— 3UIT PC* perynuiie nmoctynak HamMu-
pema U3 BPUjEAHOCTH 3aJ10Ta, CXOHO HaYeTy O(UIIN]eITHOCTH.

AKO yroBOp 0 XMITOTEIM HE Ca/Ip’Ku MOTpeOHE eleMeHTe Aa OM UMao CBOj-
CTBO M3BpILICHE UCIpaBe, XUITOTEKAPHHU MOBjepUIall IPHje HAMUPEHa MOpa J1a
IpoBeJie MApHUYHU MOCTYMAaK Y KojeM he BheroBo NnoTpakxuBame OUTH IPaBo-
CHa)XHO yTBpheno.*,” JlaHac Cy TaKBH CIIy4ajeBH y MPAKCH JaKO PHjETKH.

40 Y . 169. 3CII nponucaHo je BAaHCYACKO HAMHUPEH-E 3aJI0)KHOT MOBjepHolIa y cIydajy Kaja je mpej-
MeT 3aJI0ra MOKpPETHA CTBAp WIIH TPaBo.

41 Yn. 15. 3X.

42 Cnobonan Cromuh, Peanuzayuja sanoxcnoe npasa na nenokpemuocmu, (beorpan: Merarpena yHu-
Bepsurer, 2015), 190.

43 Y Teopuju ce U3BpIIHA MCTIPaBa Ae(UHHUIIIE K0 MOjeJMHAYHH PABHHU aKT KOJUM C€ YTBphyje nocTojarme
MOTPaXXMBama, HEroBa J0CIjeIOCT U JISTUTHMALlHja CTPaHaKa y UBPIIHOM MOCTYIIKY. B. bopusoje ITo3-
uuh, Becna Paxuh Bogunenuh, I pahancro npoyecno npaso (beorpaa: 1999), 484.

44 Yn. 57. 3akona o nomapcroj cayocou y Penyonuyu Cpnckoj.

45 3axon o uzepuinom nocmynky ,,Ciyx0enn rmacHuk Pery6nuke Cpricke®, 6poj 85/03, 64/05, 118/07,
29/10, 57/12 u 67/1, 98/14, 5/17- Onnyka YC, 58/1- pjememe Ycrasuor cyaa buX u 66/18.

46 Henan Temmh, ,,O u3BpiiHocTH 3anokHe uzjase”, IIpasnu socusom opoj 10 (2019), 491.

47 Pajiu ce 0 XMIIOTEKaPHO] Ty>KOM OTHOCHO CTBPAHOINIPABHOj TYKOHU KOja CafpiKM 3aXTjeB 32 YHOBUCHE
ontepeheHe HEMOKPETHOCTH U TPIUBbEHE HAMHUPEmha 00e30jeeHor moTpakiBama U3 BPHjEIHOCTH J10-
OujeHe TUM YHOBUCHEM.
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5.2. XunoTeKapHOIPaBHU OJJHOC

XUIOTeKapHU OHOC je Tpal)aHCKOTIPaBHU OJJTHOC U3Mel)y XUTTOTeKapHOT MO-
BjepHOIla U XUTIOTEKAPHOT AY)KHUKA, Ca JeIHE CTPAHE U XUITOTEKAPHOT TMOBje-
puora u Tpeher nuia, ca apyre crpane.*® [IpaBa XUMOTEKapHOT MOBjEPUOILIA CY
OCHTypaHa YIUCOM Y jaBHE €BHJICHIIMj€ HETIOKPETHOCTH, a IITO MPEICTaBIba
3alITUTY OJf OIACHOCTH KOje OM MOTJIe HACTaTH HEI03BOJbEHUM ITPABHUM PacIio-
JlarameM XUIMOTeKapHOT 1yXHUKA.* CMarmbehe BPUjeJHOCTH XUITOTEKE MOCTOjH
aKo HEKOM ITPaBHOM HJIH (PH3HYKOM paJIl-OM BIIaCHUKA CTBapH win Tpeher nwia
nohe 10 ymamema BpHjeIHOCTH XUoTeke.”” Y ToM ciydajy jeIHO O MpaBHUX
cpelncTaBa Koje TIOBjepHOIly CTOj€ Ha paclioyiaramy je v IpaBo Ha MpHjeBpeMe-
HY pealin3alifjy XUImoTeKe Koje MpecTaBajba CAHKIU]y 3a MITETHO MOCTYAmke
BJIACHWKA TIpeMa 3aJI0KEHO] CTBapH, MPOTHBHO YTrOBOPY U 3akoHy. [IpaBa koja
XUTIOTEKapHU MMOBjepUIall UMa y CIydajy CMambeha BPUjEeAHOCTH IIPeaMeTa
XHITOTEKE MOXKE KOPUCTHTH O TPEHYTKA 3aCHUBaMa XUIOTEKE 1A 0 MOMEHTA
JOCITjeIOCTH MOTPaKhBarba Koje ce 00e30jehyje.”!

OCHOBHO TIPAaBO XUITOTEKAPHOT TIOBjE€PHOIIA j€ J1a C& HAMUPH U3 BPH]jEIHO-
CTH XHITOTEKOBAaHE CTBAPH, YKOJIHMKO XHIIOTEKAPHH JYKHUK HE UCITYHH CBOjY
obaBe3y 0 gocmjenaoctu’?. Y morieny HeMOKPETHOCTH KOja je PeaMET XUITOTe-
K€ OBO IPaBo j& U JeUHO TIPABO XUITOTEKAPHOT MOBjepHOIIa jep XUIOTEKapHU
MOBjepHrIIall HeMa MPaBO HU JIa HEMOKPETHOCT ynoTpeOJbaBa, HUTH MPABO Ja
yOupe 110/10Be, HUTH JIp>KaBUHY Ha cTBapu. CBa ocTala rnpaBa XHIIOTEKapHOT
MOBjepHOIIA CITY)KE UCKIbYUYUBO OCTBAPEHY OBOT NPaBa.

[Tocnuje daze ocurypama, koja Tpaje o1 HacTaHKa /10 aAocnujeha ocury-
paHOT MOTpaKMBamka, M01a3M (Pa3a HAMUPEHA. YCIIOBH 3a pealn3alnjy mpasa
HaMHpemwa Cy JOCI]eIOCT OTPaXUBamwba, J0Iba AyKHUKA (moradebitoris) n
n300p HAMHPEHa U3 XUTIOTEKOBaHEe CTBapH. J{oCIjenocT morpaxnBama HaCcTy-
ra y MOMEHTY KaJia je IpeMa YroBOpY WIJIHM 3aKOHY JYKHUK TyXKaH Jia HCITyHU
CBOjy 00aBe3y, a TIOBjepHJIall OBJIAIITEH JIa TPAKHU HEHO UCITYHEHE.

48 Nyurko Menuh, Xunomerxa u ocmana cpedcmesa o6asbjeherva nompasicusarba, cmarse u npagyu pas-
6oja (bamwa Jlyka: 2005), 173.

49 YKOIHMKO XUIOTEKapHH Jy)KHUK CMakbyje BPHjEIHOCT 3aJI0KEHE HeTOKPETHOCTH WJIM Ha IPYTH HauKH
JIOBOJIM Y ONACHOCT MHTEPECE XUIOTEKAPHOT ITOBjEPHOLIA, IOBjepUIIall MMa IPABO 3aXTHjEBaTH 1a JIyXK-
HHUK TIPECTaHE Ca OBAKBHMM pa/lbaMa U Jia Ce Y3PKH Ol UCTHX. XUIOTEKAPHH MOBjEPHIIALl MOXKE 1a TPAXKH
071 Cy/ia J1a Hapeau BIIACHUKY WJIM HEIOCPEJHOM JPIKaolLy, Ja MpecTaHe ca ofpeh)eHuM MoHaIameM aKo
ce 300T TaKBOT TIOHAIIakba CMambYyje BPHjEIHOCT XUIOTEKe. AKO XUIIOTEKAPHHU TY)KHHK U JJaJbe HACTaBH
ca paJmpamMa Koje My Ha IITETy XMIOTEKAPHOT MOBjepHOIIa, TOBjepHIIAll MOXKE 3aXTHjEBaTH MPUHYIIHY
HAIIaTy MOTPAXKUBAA OCUI'YPAHOT XUIIOTEKOM U TIpUje JIOCIjeI0CTH — T3B. JICBACTAal[OHA TYXO0a. WiI.
165 3CI1, 4n. 19. ct. 1 3X.

50 Yn. 165. 3CI1.

51 babuh, Menuh, Xamuh, [Tonaxuh, Beanh, Kowenmap 3axona o cmeaprum npasuma Penyonuxe Cp-
ncke, 477-478.

52 Yn. 168. ct. 1. 3CI1.
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Hamupeme npoaajom™ npeaBul)eHoO je ¥ KO CYJCKOT, a peainsyje ce Kpo3
JIBa CTAJIMjyMa OTHOCHO MPO/iaja XMIIOTEKOBAaHE CTBAPU U HAIJIaTa XUITOTEKOBa-
HOT MoTpakBama. [[paBo HaMHpema OJHOCH C€ Ha HAIUIATY LIM]jeI0T TOTPaXKH-
Bama Koje 00yXBara INIaBHHU YT, KAMaTe U TPOIIKOBE Peasin3alnje Xumorexke.>

[TpaBoMm mipBeHCTBa (ius prioritatis) onpehyje ce OAHOC XUMOTEKAPHOT T0-
BjepHoIa M OCTAIUX MOBjepUiIalia XUIOTEKapHOT TyXHHKa TTOBOJOM 00jeKTa
xurnoteke. OBO NMpaBo MOCJbEINIIA j€ PAHTHPakha OTPAHUYEHUX CTBAPHUX Ipa-
Ba MOBOJIOM UCTOT 00jeKkTa. XUIIOTEKapHHU MOBjepuIIall MMa MPaBo MPBEHCTBA
y oiHOCy Ha oOuyHe (XxuporpadepHe) nosjepuore 06e3 003upa J1a Jiu je BbUXo-
BO IMOTPaKUBAKE HACTAJIO TIPH]jE WIIH TIOCIIHje HeTrOBOT IIpaBa MOTpaKuBamba.>
XunoTeKkapHH MOBjepHiIall MMa MPaBo Ja Ce HAIUIaTU U3 BPUjEIHOCTH KOja ce
no0uje Tmpo/iajoM 3alloKeHe HeKpeTHHHE 0e3 0031pa Ja 11 ce HEKPEeTHUHA Ha-
Ja34 Y BJIACHUILTBY U MOCjey XUITOTEKAPHOT JYKHUKA I j€ MPelia y CBOjU-
Hy Tpeher nuna — T3B. mpaBo cibeoBama’’.

XUIMOTEeKapHU MOBjepHIall U3/1aje OPUCOBHY JO3BOJY Ha OCHOBY Koje Ce
BpILHU Opucame XUIIOTEKE U3 JABHUX €BUJICHIM]a HETIOKPETHOCTH U TO j€ Hero-
Ba OCHOBHA 00aBe3a. bpucamem XuIoreke MpaBo CBOjUHE XUIIOTEKAPHOT Ty XK-
HUKA C€ MOHOBO YCIIOCTAaBaJba M TO Y MMyYHOM OOMMY. YKOJIMKO XUIIOTEKapHU
MOBjepHJIall] He J]a OPUCOBHY J03BOJTY, XUTIOTEKapHH AYKHUK MOKE KOPUCTHTH
TyX0y 3a Oprcame ynrca — OpucoBHy TyxkO0y’’. XUIoTeKapHH IOBjepHIIall, Kao
HocuJall cy0jeKTUBHHX IpaBa, 00aBe3aH je Jla ce MpuapIKaBa OmuTe 3abpaHe
3n0ynorpede mpasa. >

BrnacHuk npenmera XUmnoTeke HUje JIMIIEH CBOjUHCKUX OBJalIhemka a lero-
Ba OCHOBHA 00aBe3a je /1a 10 MOMEHTa peaan3alije XUMoTeKe 4yBa CTBap Kako
He OM JOIUIO J0 CMamkemha BhEeHe BPUjeIHOCTH WK oTyhema ucre. BracHuk
U CBaKU HEMOCPETHH JIprKajall HEOKPETHOCTH He CMHje (PU3MUKU MHUjeHaTh
IpeaMeT XUMOTeKe (pylIewe, crajambe) 6e3 MICMEHE CaracHOCTH MOBjepUo-
na. BiacHuk u ap:kanal XunoTeKoBaHe CTBApU MOPajy ca HbOM J1a MOCTyHajy
ca MaxkboM J00por nomahuHa, 0HOCHO J00por npuBpenHuka. Obasesa Tp-
IJbeHha HAMUPEHha U3 BPHjeJHOCTH XUIIOTEKOBAaHE CTBAPH je ipyra o0aBe3a Xu-
NOTEeKapHOT Ay>KHUKA. [IpaBo Ha ocTaTrak BpHjeIHOCTH j€ MPaBO XUIIOTEKAPHOT

53 TIpaBo nposaje je OBNaITeHhe XUIOTEKapHOT TOBjeproLia J1a 3aXTHjeBa MPOJajy XUIIOTEKOBAHOT 10-
Opa, Kako OM HOBYAHO M3Pa3HO0 BPUjEJHOCT MPEAMETa XHIIOTEKE.

54 Y. 141. ct. 4. 3CI1.

55 Menwuh, op.cit, 180-184.

56 Ibid.

57 Yn. 345. 3CI1.

58 Un. 4. 3CI1.
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Iy’)KHUKA J]a My HAKOH HalljIaTe MOTPaKMBamkha U3 BPUjETHOCTH XUITIOTEKOBaHE
CTBapy MPHIIAIHE TPEOCTAITN O BPHjEIHOCTH.

3CII npomucao je MoryhHOCT pacmonaramba Hen30pUCaHOM XUIOTEKOM.*
Haume, nponmcano je 1a xuroreka koja Huje u3dpucana, a ooe3ojeheno norpa-
KUBAE je MPECTano, MOXe JIa ce Y POKy oA 3 ToJuHe o1 Kaja je 0oe30jeheno
MOTPaKUBALE MIPECTAJIO MPEHece Ha HOBOT MOBjepHolIa, WK paau 00e30jehema
JpYToT OTPaKMBamka Ha CTapor MOBjepHoIa, 10 H3HOCA MOTPaKUBaba 00€3-
0jehenor HencnMcaHoM XUMOTeKOM. Pacnonarame HEeMCIICAaHOM XUITOTEKOM MO-
ryhe je y cBuUM cilyyajeBUMa pecTaHKa XUIIOTEKe, OCUM KaJia je 10 HAMUPEHa
JIOIIJIO U3 BPUjeTHOCTH 3aJI0’KeHe HeKpeTHHUHE. HakoH 11To moTpaxkusame Oyze
ucriaheHo, XUIoTeka npumnasa BIaCHUKY HEKPETHUHE, TE j€ OH MOXKE UCKOPH-
CTUTH J1a OM OCUTYpao HEKO JPYyro MOTpa)kuBame. BlacHUK HEUCIucaHe XH-
TIOTEKe cajia pacrioyiake BUCOKUM MjeCTOM y peiy MPBEHCTBa, a ImTo nmoBehasa
HETrOBY KpeIuTHY criocoOHoCT. Ha mMjecty Hen3Opucane xumnoreke Mmoryhe je
OCHOBATH BHIIIE XHMITOTEKA, 1A YaK M XHUIIOTEKa Pa3IMYUTUX MOBjepHiIala aiu
y3 YCJIOB J1a BbUXOB yKyIlaH 30Up He cMuje Aa npujehe BpujeaHocT TpaxxOnHe
Koje je mpecrana. BracHuk ce oBOr nmpaBa He MOKe yHarpujen ogpehu anm ako
ce 00aBe30 Ha OpHcame XUIIOTEKE YHANpHjell U TO je Y JaBHO] eBUICHIIN]H 3a-
OUJBEIKEHO, HE MOXKE PacIioylaraTé OBUM MPaBoM.*!

5.3. [TokpeTame u MPOBOhEeHE U3BPIITHOT MOCTYKA

M3BpuiHu noctynak rnokpehe u3BpIIHU MOBjepUiIall IPH]jEIOTOM 3a U3-
BpILICE-E HA OCHOBY M3BPIIHE WK BjepOAOCTOjHE Ucmpane.®? V3 mpujeior 3a
M3BpIIIEH-€ M3BPIIHU TIOBjEPHJIALL j€ TyXKaH Ja J0CcTaBu u oapehere npuore®,
YKOJIMKO j€ MpeMET U3BPIIICHA HEMOKPETHOCT KOja HUje YIIMCaHa Y jaBHY €BH-
JICHIIM]y HETTOKPETHOCTH TPAKHUJIAIl U3BPIICHA MOPa y3 MPHjEIJIOT 3a H3BP-
IIEH-E TIOHU]ETH U UCIIpaBe MoJ00HE 1a c€ Ha OCHOBY HUX YITHIIE CBOjHHA Ha
HETIOKPETHOCTH Yy KOPHUCT U3BPIIIHOT JIY>)KHHKA, a Y TOM CJIy4ajy Cy/ 3acTaje ca
MMOCTYTIKOM U MCTIPaBy Mpocibelyyje HalJIe)KHOM OpTaHy KOju BOJIH jJaBHY €BHU-
JICHIINA]Y HEMOKPETHOCTH. %

59 OBo MpaBoO HACTAJIO je Y TPUYKOM U PUMCKOM IIpaBy (superfuluum, hyperocha), a npuxsaheHo je u y
CaBpEMCHHUM IIPAaBHUM CUCTEMHUMA.

60 Yn. 181. 3CI1.

61 Qymxo Menuh, Hoso cmeapro npaso ( bamwa Jlyka: [laneBporicku yauBepauteT Anenpos, 2011), 28.
62 W3BpiuHe ucnpase nodpojane cy y wi. 23 3411 PC.

63 Ilpuio3u cy 10Ka3u O CBOJHHH JYXKHHKA, U U3 jABHUX PErucrapa HEMOKPETHOCTH, UCIIPaBe MOJ00HE
3a yIHUC CBOjHHE M3BPIIHOT AYXKHHUKA. Y CIIy4ajy HETOKPETHOCTH KOj€ HUCY YITHCAaHE Y jaBHY KEbUTY I10-
TpeOHO je OCTaBUTH JI0Ka3 O BAHKILIDKHO] CBOjUHH (Tpal)eBHHCKa, yroTpeOHa 103B0Ia).

64 3a510)KHY TOBjEPUOLIM HAMUPY]Y C€ Y M3BPIIHOM MOCTYIIKY U aKO HUCY TIOJJHHU]eIIH PUjeUIOT 38 H3BP-
IIEEbe, HUTHU IPHjAaBUIIH OTPAXKUBAGE Y H3BPIIHOM HOCTYIIKY. Y CIydajy a Ce MOCINje CTHIAba 3aJ10K-

HOT TIpaBa IIPOMHjEHH BIACHUK HEMIOKPETHOCTH, 3aJI0XKHH MOBjePHUJIAL] JTy’KaH je a Y TIPUjeuIory Ha3Hauu
3aJI0r0/1aBLa Ka0 M3BPIIHOT AyXKHHKA, 2 HOBH BIIACHHK JIy’KaH je 1a TPIIH HAMUPEHE Ha HEOKPETHOCTH.
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Haxo je nmpaBHHM IPOMET HEMOKPETHOCTH CaJla He3aMHUCIUB 0e3 yiore Ho-
Tapa 1 HoTapcke 00pajie MpaBHUX MOCIOBA OBE BPCTE, HE Tpeba 3aHEMapUTH U
HU3 HEJI0yMHIIa U TpolJieMa KOjU HacTajy MPHIMKOM U3BpILIEHa, a MOCIbEIHIIA
Cy pajJia WM IpoIycTa HoTapa. Y cilydajeBUMa Kaja OaHKa JeJHOCTPaHO pac-
KHWHE YTOBOP O KPeaUTy, HaBoJehu Kao pasior HeypeaHo miahame aHyuTeTa ol
CTpaHe JAy>KHUKa JOBOJBHHO je 1a ce 0aHKa 00paT HOTapy KOjU U3/aje U3BPILIHY
UCTIpaBy ca KJay3yJOoM M3BPILIHOCTH 0e3 10JaTHUX MpoBjepa U 6e3 O4MTOBamba
nyxHuka. [lutame kamara, CTBApHOT Jyra, oceOHO MUTAkE MOXKE JIM OaHKa
JEAHOCTPAHO PACKUHYTU YTOBOP O KPEIUTY, OCTaje HEPHU)EIICHO.

O npujeasnory 3a U3BPILICHE OATYUY]y Y IPBOM CTETIEHY OCHOBHM MJIU IPU-
BPEIHU CY/I, a 10 JKaJION OJTyuyje OKPYXKHU cya uiu Bumm npuspenuu cya. Cyn
y U3BPIIHOM HOCTYIKY OJUTyuyje y popmu pjererna u 3akjbyyaka (0 MpolecHUM
nUTamkUMa oTydyje y popmu 3akibyyaka). MjecHa HaanesxxkHoCT oapelyje npe-
Ma MjecCTy TIIje Ce HEIOKPETHOCT Haasu.* Ha pjemniemne 0 n3Bpuiewky 103BajbeH
je mpuroBop®. [ToceOHO 3aHMMIBKBA CUTYyallMja je Kaja HOTap MPUIUKOM 3a-
KJbyU€Ha yTOBOPA O XUIOTELM HE YTBP/IH Ja j€ HEMOKPETHOCT OpauHa UMOBH-
Ha, OTHOCHO KaJia AyKHUK npehyTu fa je y Opaxy. Y U3BpIIHOM MOCTYIKY ce
nojaBJbyje OpauHu CYNpYy>KHUK KOJU HHUj€ 1a0 CarlacHOCT 3a onTepeheme Hero-
KPETHOCTH KOja je MpeaMeT U3BplIeHa, Te MpUroBopom Tpeher nuia ocrnopa-
Ba [PaBO HAMUPEHA U3 CBOT CyBJIacCHUUKOT yajena. [Tosjepuial y mpakcu nma
MOBOJHHM]U MOJIOXKA] O] TyXKHHKa jep 6e3 003upa Ha paBo MPUTroBOpa Ha pje-
ICHE O U3BPLICHY®’ CYIOBU BPJIO PHjETKO TaKaBe MPUTroBope ycBoje. OOmIHO
ce 0 MPUroBOPY OP30 OUTYYH U JOCTaBJba pjelIekhe, a ako je oaoujajyhe onma
U3BPILEHUK MMa MPaBo YIOXKUTH kajly. XKanba He oanake U3BpIICHE alu Y
IPaKCH OOMYHO CyJI cayeka OJUTyUHBa-E M0 KaJIOH.

[Toctynak u3BpIemka Ha HEMOKPETHOCTHUMA CIIPOBOJIH C€ 3a0UIBEKO0M 13-
BpILEHA Y 36MJBUIITHO] KEbU3HU, YTBpHUBAkHEM BPUjEIHOCTH HEMTOKPETHOCTH,
IPOJIajOM HETIOKPETHOCTH M HAMUPEHEM TPa)KHOLla U3BPILEHa U3 U3HOCA J10-
oujenor mpoaajom.*® IIpBa u3BpIIHA paba y MOCTYIKY je YIHC 3a0HIbexoe
U3BpILICHA Y jaBHO] €BUJCHIIM]H HEMOKPETHOTH KOjOM C€ 3aCHMBA MPABO Ha
Hamupemwe. 3a0uspex0a nMa 3a b Ja UACHTU(DUKYje TPEIMET U3BPIICHA.
Ynmcom 3a0uibesx0e U3BplLIeHa peaansyje ce Haueso MOBjepeha y 3eMIJbUIITHE

65 Yn. 67. 3UII PC.

66 Un. 12. ct. 2 3411 PC.

67 IIpuroBop Ha pjelierhe 0 U3BPLICHY HE OUIAXKE U3BPIICHE.
68 Un. 68. 3111 PC.
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kmure.”,”’ 3a0usperx0a U3BpILIEHA MMa ariCoIyTHO AejCTBO. McTo Tako, b je
Ia ce 3a0MsbeskO0M OCHUrypa J1a Taj MpeaIMeT He PeTpnu GU3UUKe HITU [TPABHE
npomjere.”! OxpHOC M3Mel)y BHIIIE 3aJ0)KHUX MpaBa, CYICKUX WM YTOBOPHUX,
ozipehyje ce mpema peay MpBEHCTBA OJJHOCHO MOMEHTY HUXOBOT HACTaHKa. 3a-
JIO’KHA MIPaBa OJJHOCHO XMITOTEKA CTEYEHA MIPHje OTBapama U3BPILIHOT MOCTYIKA
OZIHOCHO TpHje yrnuca 3a0nsbex0e N3BpIeHa MMajy paHT IPBEHCTBA TPUIMKOM
HaMHpema U3 MPoiajHe LKjeHe.

Tpakunan usBpiema Hajuenthe cyay J0CTaBH MPOLjeHy BPHjeHOCTH He-
MOKPETHOCTH 1 TO OHY KOja je ypal)eHa mpuiimkoM 3acHuBama xumnoteke.”” 3UIT
PC mponmcyje na ce BpujeAHOCT HEMOKPETHOCTH YTBphyje BjelITaueheM U 1a
ce y3uMa y 003up TPIKHUIIIHA [[UjeHa HEMOKPETHOCTH Y TPEHYTKY nporjene. Cyn
MO€ YM]JECTO BjeIITayerha MoJaTKe O BPUjEAHOCTHU 3aTPAXKUTH U O HA/ITIEKHOT
opraHna nopecke ympase.” [Ipunrkom yTBphrBama BpHjeIHOCTH HETOKPETHO-
cTH Bouhe ce pauyHa M O TOME KOJIMKO OHa Mame BpHjeau 300T Tora IITO Ha
0] 0CTajy ofpeheHa rmpaBa U HaKOH NpoJaje.

Haxkon noHomIema 3akibydka 0 yTBphUBamwy BpUjEAHOCTH HETTOKPETHOCTH
Cy/I TIPHUCTYTIA [IPOJIajH HETOKPETHOCTH * MTyTEeM YCMEHOT jaBHOT HaJIMETarba ',
a Koja ce 1o MPaBUITy OIp>KaBa y 3rpaju cyfa. Y CUTyallMju Tije CTpaHKe U 3a-
JIOKHM TIOBJEPHOIM MMajy NMPpaBO HAMUPEHA UCTOT UM MPBEHCTBEHOI PaHTa
OHHU MOTY IIpHj€ jaBHE JMLUTAIM]e OMTYUYUTH Ja Ce MpoJiaja HEMOKPETHOCTH
W3BPIIH MPEKO JIHIIA OBIAITNEHOr 32 MPOMET HEMOKPETHOCTH, U3BPIIHOLA WIIH
JPYTOT JIHMILA. YTOBOP O MPO/Iaju HEMTOCPEAHOM IIOro/100M 3aKibydyje ce y oda-
BE3HOj MUcaHoj GopmHu, a MMa JIejCTBO pjeniemha o qocynu.’® Juma koja nuMajy
YIHUCAHO 3aKOHCKO WJIM YTOBOPHO IPaBO Mpeue KyNOBHHE Ha HETIOKPETHOCTH
KOja je IpeAMET Mpojaje UMajy IPEAHOCT HaJl HajIIOBOJbHUJEM MOHYIHOLIEM,
T10/] YCJIOBOM Jla HAKOH JaBHOT Ha/IMETamba U3jaBe Jia KyIyjy HEOKPETHOCT 1O
UCTUM yclioBMMa. Ha pBOM pouMINTY 32 jaBHY NMpOajy HEMOKPETHOCT CE HE
MOXe MIPOJIaTH UCTIOJ jeTHE MOJIOBUHE YTBpleHe BPUjEAHOCTH, 0K CE Ha JIpy-
69 YKOIHMKO HEKO JIMIE HAaKOH yIHuca 3a0uibex0e U3BpIIeHha CTEKHE NTPaBo CBOjUHE Ha ofipeleHoj Hero-
KPETHOCTH HE MOXXE CEe CMaTpaTH Jia je TAKBO JHuIle caBjecHo. OuTyka o JIOMyCTHBOCTH U MepuTymy All
482/20 noctymnna Ha https://www.ustavnisud.ba/uploads/odluke/AP-482-20-1293255.pdf.

70 Ha Haueno moy3iama MOTY ce I03BaTh caMo cBjecHa yinna. B. Pagmuia Kosauesuh Kymrpumosuh,
Cmeapno npaso (Hum: 2006), 465.

71 Huxona bonupora, Teopuja usspwnoz nocmynka (beorpaa: 2012), 312-324.

72 baHnke kao Hajuenthy XUIIOTEKAPHH TOBjEPHOLM TPaXxe Of] Iy’KHHUKA Jla BUXOBH TIPOLJEHUTEbH TIPU-
je 3aKJbyderba yroBopa 0 XUIOTEILH, a ¥ IPETXOIHO YTOBOPA O KPEHTY, U3BPIIIE MPOLjeHy BPUjeJHOCTH
HEMMOKPETHOCTH.

73 Yn. 80. 3UII PC.

74 3axibydak 0 NMpOJAju HEMOKPETHOCTH CaJipKU HAUMH U YCIIOBE TIpoJaje, BpHjeMe U MjeCTO jaBHOT
HaaMETama.

75V mocTynky JULHUTAIMje MOTY Y4€CTBOBAaTH CaMO OHa JIMIIA Koja cy Jana obesdjeherme y ckaay ca 4.

86. ct. 3 3111 PC.
76 Un. 84. 3UII PC.
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TOM POUYHIITY KOje ce 3aKasyje y poky oxa 30 qaHa ox HEycIijene mpBe mpojaje,
HEMOKPETHOCT HE MOKE TPOJIaTH UCTION jeaHe TpehuHe.

5.4. Hamupemwe

Cyn npucTyna HaMUpewhy HAKOH JIOHOIIEHA pjeliemna o nocyau.”” U3 mpo-
JIajHE 1IMjE€HE HAMUPY]y C€ TpaKujall U3BpIICHAa, 3aJI0KHHU ITOBjEPHOLH H, Y
ClIy4ajy Kajia HUCY MOKPEHY/IH U3BPIIHU MMOCTYaK, JIHIIA KOja OCTaBpy]jy MpPaBo
Ha HaKHa/y 3a JIMYHE CIIY)KHOCTH, IOK CE BHUIIIAK yBHjeK Bpaha u3BpIICHHKY. '
3UII PC je mponucao peaocivjes HaMUpemha Ha HaYMH J1a C€ TIPBO MOPajy Ha-
MHPHUTH TPOIIKOBH MTOCTYIIKA 1A OH/Ia 3aJI0)KHU TIOBjE€PUOILIU IO PEy TPBEHCTBA
NpYje TPAKUOLIA U3BPIICHA, TPAXKHIIAI] U3BPILICHA, 3AJI0KHH TIOBjEPHOIH YHja
ce TIOTpaXMBakba HAMHPY]y TIOCIIHjE TPAKUOLA U3BPIICHA K MMAOIIN JTHYHUX
ciry;k0eHocTH Koje ce race.”” Hamupeme morpakuBarma, Kao IITO je HaIXHII0-
TeKa W JPYyrux Ipapa Koja Cy TepeT Mpapa Koja c€ HaMHpPY]jy, BPIIU ce Takohe
npeMa rope HaBeJICHOM pejy.

6. 3AKJbYUAK

3akoHo/aBall je pe)opMoM CTBApHOT MpaBa KPo3 jeIaH CBEOOyXBaTaH 3aKOH
Kao LITO je 3aKOH O CTBapHHUM IIpaBMMa HacTOjao Ja 00JacT CTBApHOI IpaBa
pedopMulie Ha jejaH MOJEpaH HAYMH, yBaXkaBajyhu 3axTujeBe MpUBpPEIHUKA
U MOTpedy MpeBa3IaKeha 3aCTpajesuX HHCTUTYTa HachujeheHux u3 OuBIIe
npxkage. Unak, 3CII ce npumjemyje Bulle ofl jeaHe JeLEHU]e U Y MPAKCU ce
110jaBJbY]y pa3HU MPOOJIEMH 1a ¥ 'y BE3U Ca 3aJI0’)KHUM MPAaBOM Ha HEMTOKPETHO-
cTuMa. XUIOTEeKa Kao HajBaXKHU]E CTBAPHOIMPABHO CPEICTBO 00e30jehema mo-
Tpa)kMBamba CBOJY CBPXY HE MOxke ocTBapuTH camo npumjerom 3CI1, Beh ce Ha
NPaBHU PEXXHUM XHUIIOTEKE M FbeHY pealTu3alfjy OJHOCE HOPME U IPYTUX 3aKO-
Ha ¥ TTO/I3aKOHCKUX akara. CBakako Cy HajBaKHU]U 3aKOH O HOTAPCKO] CITYKOU
y Peny6nunin Cprnckoj u 3UIT PC. 3akonoM o HOTapckoj ciyx0u y PemyOnu-
u CpIickoj 3aKOHO/ABAlL je MPOIKCA0 Ja C€ CBU MPaBHU MOCIOBH BE3aHU 3a
IIPOMET HEMOKPETHOCTH MOpajy HOTapCKH OOpaInTH, a IIHJb OBAaKBE Ofipenoe
j€ TMpaBHA CUTYPHOCT M J€THOOOPA3HOCT y 00JIaCTH MPOMETa HETIOKPETHOCTH.
Bp:o je OuTHO 12 yroBop 0 XUIOTEM MOXKE Jia CaApPKHU U3BPIUIHY UCIIPaBy U
Jla XATIOTEKApHU MTOBjepHIIall HE MOpa BOAWTH JYTOTPajHE TAPHUYHE MOCTYTIKE
paau no0ujama Kiiay3ysie U3BPITHOCTH.

77 Yn. 98. 3UII PC.
78 Yn. 97.
79 Yn. 98. 3UI1 PC.
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W3BpIHM MOCTYTIAK ce Jakie nmokpehe Ha OCHOBY M3BpILIHE HCIIPaBEe U 3a-
JIOKHU TIOB]€PHOLIM ce HamMHpy]y 0e3 003upa J1a Iu Cy OHU MMOKPEHYIIH MTOCTY-
MIaK WM je TpaXXuiiall U3BpIIeHha HeKo ApyTH. Mak, MorpemHo je cxparame 1a
XUIMOTEKapHU TOBjepuoIy (Hajuenthe OaHke) xKele 11a ,,aKTUBUPA]y XUIOTEKY"
U Jla c€ HaMHpE U BPHjeTHOCTHU 3aJI0KEHE HEMOKpeTHOCTH. baHkama yormire
HUj€ aTPAaKTUBHO HAMUPEHE U3 BPUjeITHOCTU MpeMeTa XUIoTeke, seh um je
Wb J1a Ty>KHUIM ypenHo oTiutahyjy cBoje o6asese. bes3 003upa mro MoxxemMo
pehu 1a je nonoskaj xunorekapaux nosjepuinaia 3UI Peny6nuke Cpricke ype-
JIMO Ha HAYMH Jla UM OCUTYpa IPBEHCTBEHU Pell HAMUpEHa, TO He 3Hauu ja he
ce yCIjeTH MOTIyHO HaMupuTH. CaM U3BPIIHU MTOCTYHaK HEONPaBIAHO JIyro
Tpaje Ia je aKTUBUPAHE XUITOTEKE YECTO KOIIKahE Ca BPEMEHOM U CPEACTBUMA.
3aHUMIBMBO j€ /1a [IMjeHEe HEMOKPETHOCTH Y MOCJbEIHUX HEKOIUKO TOJJMHA Ha-
710 pacTy, JOK KYITOBHA 11a MU KPEeAUTHA CIOCOOHOCT rpal)aHa u npuBpeze naja,
T1a ce MOCTBasba JIOTHYHO MUTamke J1a JIM he TO 3HAYUTH 3aCTOj Uy KPEAUTUPAbY
KynoBuHe uctux. CBakako he moauTHyYKy U (PaKTOPH TPKUILTA YTUIATH Ja ce
y IIpaKcH MojaBJbyje Behu Opoj N3BPIIHUX MOCTYIAKA HA HEOKPETHOCTHMA T1a
je MoTpebHO paguTH Ha e(PUKACHOCTH M3BPIIHOT MOCTYIKA jep Ce CaMO TaKO
MOTY 3aIITUTH XUTIOTEKAPHU TTOBjE€PUOILIH.
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POSITION OD MORTGAGE CREDITOR IN EXECUTIVE
PROCEEDINGS

Igor Sukalo®
Banja Luka City Assembly

Summary: The modern economy is inconceivable without the existence of a
mortgage. A mortgage is the most important real legal means of securing claims
anda means of mobilizing capital. Only after comprehensive reform of real law
in the Republic of Srpska did the legislator regulate in detail this important
institute of civil law. However, both in our country and world, it happens that
the claims secured by the mortgage are not properly repaid and the mortgage
creditors must ask in court for protection of their rights, in settlement from the
value of the subject the mortgage. Although is seems that mortgage creditors
are fully protected, especially after introduction of mandatory notation of all
real estate transactions, in practice we are witnessing varios problems in terms
of settling mortgage creditors.

Keywords: Mortgage, real estate, enforcement proceedings, collection of
receivables.

80 LL.M. Secretary of Banja Luka City Assembly, igorsukalo82@gmail.com.
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IMMPETJIEJHU HAYYHU YJTAHAK

OAKTUYKA EKCITPOITPMJALIMIA YV CYACKOJ ITPAKCU

Hejan JQyruh'
,,Aosoxamu L]eujanoeuh “

Ancmpakm: Beh dyeo je y cyockoj npaxcu y bocnu u Xepyezoeunu npucmy-
HO KOHMPOBEP3HO NPABHO NUMAIbe KOje ce 0OHOCU HA Heno8peousoCcm jeOHo?2
00 OCHOBHUX /bYOCKUX NPABA — NPABA CBOjUHe, 2apanmo8ano2 ceum 600ehum
oomahum u mehynapoonum npasnum nponucuma. Pujeu je o uncmumymy ¢hax-
muuke excnponpujayuje.

Jeoan 00 ocHosnux pasnoza dy2ocoduuirbe npodbiemamure 0602 NUMAarbd
jecme ceaxkako yureHuya 0a HageoeHu UHCIUMYm Huje 3aKOHCKA Kame2opuja.
Hpyaum pujeauma, ne nocmoju oomahu nponuc Kojum je ucmu nHopmupan, eeh ce
paou o uHCmumyniy Koju je npouzeoo npakce Esponckoe cyoa 3a myocka npa-
8a, Hacmao ycmed nompebe o0a ce uznahe npasuyHo pjeuierve 3a cumyayuje y
Kojuma He 001asu 00 00y3UMared C80jUHe Yy NPONUCAHOM NOCMYNKY, AU je Ma-
mepujarHum paorama y moj mjepu u3puieHo 3a0uparee y npaso ceojure, 0a
je mumynap moez npaea auuieH came cCyncmaHnye, 00OHOCHO C8e0eH Ha M36. 20Ty
ceojuny, bes mozyhnocmu kopuwihera c6ojunHckonpasHux osrauthersa.

Ilocmojare npagne npasHune je umano 3a nocbeouyy 0a je Ha npocmopy
bocne u Xepyezosune cyocka npaxca 0yz2o eoouna ,,iymana‘ y eesu ca opoj-
HUM RUMARUMA Koja ce 00HOCe HA NPUMJeH) 0802 UHCTMUMYmd.

Y 06om pady noxywahemo y 00360./6eHuUM OK8UPUMA Oa Ce OCBPHEMO HA NPA-
KmuyHe npooneme, 0a 0amo Kpamax npukaz esonyyuje cyocke npakce y bocnu
u Xepyezosunu, ykasxcemo Ha npakcy Eeponckoe cyoa 3a myocka npakca kao
OCHOBHO2 NYMOKA3A 3a NOCMYNAarse 00Mahux cyo008a u usHecemo JuyHe Cmagoge
V 6e3u (He)npasuine npumjerne 0802 UHCMumyma oo cmpane oomahux cyoosa.

Kwyune pujeuu: cpaxmuuxa excnponpujayuja, npaxca Eeponckoe cyoa 3a
bYOCKa npasa, npakca 0omahux cyoosa.

1 AZBOKaTCKU NPHUIPABHHUK, ,,AnBokath [[BujanoBuh®; E-notura: dejan.dugic@advokaticvijanovic.com.
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1. YBOJAHE HAIIOMEHE

WHCTUTYT eKcrporipHjaluje, 1eTajbHO PEryucan 3aKOHOM O eKCIIPOIpHja-
I1jH?, je OMILITENO3HAT 10jaM KOj! TMPECTaB/ba Oy3UMahe HIIH OTPaHIUYCHE
npaBa CBOjUHE Ha HETTOKPETHOCTHMA® Y3 MPaBUYHY HAKHAY KOja HE MOXKE OUTH
HIDKa O] TPXKUIITHE BPHjeTHOCTH HeTIOKpeTHOCTH. OBUM 3aKOHOM cy ypehenn
YCIIOBH, HAYHMH U MOCTYIAK €KCIIPONPHUjaIije HEMOKPETHOCTH.

MehyTtum, y cTBapHOCTH ce, MOkeMO pehu 1 peaTHBHO YecTo, JIeliaBa J1a
Np>KaBHU OpPTaHU OJHOCHO jaBHA Tipeny3eha mpemy3my oxpeleHe pajme Koje
10 CBOM JIEjCTBY UMajy KapakTep Oy3UMama WM OTpaHNYCHa IIPaBa CBOJUHE
MIPUBAaTHUX JIMIAa HA IbUXOBUM HEKPETHHHAMa, aju 0e3 Ja ce MPEeTXOJHO Mpo-
BeJIC 3aKOHCKH PETyJIHcaH NocTynak ekcrpomnpujanuje. OBo ce Hajuenthe fe-
I1aBa MPUJINKOM U3TPaIihe MK TPOLIHPEHA YITHIA, ITyTeBa U JPYTHX KOMYHH-
Kanuja pro bono publico, a K0joM PUIUKOM U3BOHaY pasioBa Mpery3Me paambe
KOje 3aupy y NMPUBATHY CBOjUHY JIMIIA YHMj€ C€ HEIIOKPETHOCTU IpaHHye ca
jaBHUM noOpHMa.

VY cBpXy 3amTHTE MpaBa CBOjUHE K0 JEHOT Ol KPOBHMX IMPaBa CBUX MO-
JIEpHUX MPAaBHUX IMOpeaKa, a Ciujefehn MpUHIUI MPaBUYHOCTH, JoMahu u
CTpaHH CY[OBHU Cy 3ay3e€JIM CTAaHOBHIITE J1a je Y KOHKPETHOM CIIy4ajy pHjed O
de facto excriponipujanuju. Tako u EBporicku ¢y 3a Jbyacka npasa (y gajbeM
tekcty: ECJBII, EBporicku cyn), y jemHoM o Bogehux cirydajeBa 1o OBOM ITH-
Tamy, TBPJH Ja CE U Y HEAOCTaTKy (OpMaHE SKCIPOTpHjallije MOpa UCTpa-
KUTH CTBapHA CUTYyaIlMja Ha KOjy C€ alTUKaHT XaJli, a ¢ 003UpOM Ha TO Ja je
Hamjepa KoHBeHIIMje a IITUTH TIpaBa Koja Cy MpaKTUYHA U J[jeJIOTBOPHA, T
Ha Taj HAYWH UCTPAXKHUTH JIa JIH je Y KOHKPETHOM CIIy4ajy pHjed o de facto ex-
crponpujanuju.*

C 003upom 112 je THCTUTYT (PaKTUUKe EKCIPOIIPHjalije MPOAYKT npakce EB-
POIICKOT CyJ1a, 32 HeTOBO MIPABUITHO pa3yMHjeBambe HEOIXOAHO j€ J1a ce TPBEH-
cTBeHO ocBpHeMO Ha KonBennmjy u cyucky npakcy ECJbII-a, na 6ucmo morom
MOTJIM KPUTHUYKH Ja cariielaMo Ipakcy goMahux cyoBa y IpuMjeHH peIMeT-
HOT MHCTHTYTA, TIPH 4YeMy heMo aKklleHaT CTABUTH Ha CIIOPHA PAKTHYHA THTambA.

2 «Cnyx0enn racuuk Pemyomuke Cprickey, op. 112/06, 37/07, 110/08 u 79/15.

3 ¥V nomahem mpaBy npeaMeT eKCIpOonpHjaluje Cy UCKIbYYHBO HEMOKPETHOCTH Y CBOjUHU MPABHUX M
(U3MYKKX JINIA, KaKO je TO MPOIKCaHOo wiaHoM 4. 3akoHa 0 ekcrponpujanuju. Mehytum, y ynopeaHom
3aKOHOJIABCTBY MPOHATA3MMO IIHPEE-E MPEIMETa eKCIPOIIPHjallije | Ha Jpyra Mpasa, MOMyT pasa Ia-
TEHTA 3a MPOHaNa3aK Koju OM CIy)KHO y BOjHO-010paMOeHe CBpXe.

4 Ilpecyna EBporckor cyna 3a Jbyzcka npasa y npeamery Sporrong u Lonnroth npotus LlBencke (Amnu-
kauuje op. 7151/75 u 7152/75, npecyna ox 23.9.1982. ronune, naparpad 63), https://hudoc.echr.coe.int/,
npucTymbeno 19.12.2022.
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2. UHCTUTYT ®AKTUYKE EKCIIPOIIPUJALINIE V
ITPAKCH EBPOIICKOI' CYIA 3A JbYJICKA TIPABA

Unan 1. [Iporoxona Op. I y3 EBponcky KOHBEHIIH]y 3a 3aIUTUTY JbYACKHX
npaBa U OCHOBHHX cliobona (y gasbeM TekcTy: KoHBeHImja) racu:
,,CBako ()M3UYKO WM MPABHO JIUIC UMa TIPABO HA HEOMETAHO Y)KUBaHE
cBOje MMOBHHE. HUKO HE MOKe OWTH JIMIIICH CBOj€é MMOBHHE, OCHM Yy jaBHOM
UHTEPECY U M0]] yCIOBUMA MTpeABU)EHUM 3aKOHOM M OIIITHM Hayelnuma Mely-
HapOJIHOT TpaBa.
[Iperxomne oxpende, MelyTuM, HU Ha KOjU HAYMH HE YTHUY Ha MPaBO Jp-
JKaBe J1a IpUMjerbyje TaKBe 3aKOHE KOje cMaTpa MOTpeOHMM Ja O Haa3upasia
KOPHUIITEHE MMOBUHE y CKJIaly C OMIITHM MHTEPECUMa WU Jia OM OcUrypaa
HAIUIaTy 1Mope3a Wi APYTHX JONPUHOCA HIIH Ka3HU .
OBaj wiiaH cajpKu TpU jacHO ofpeheHa mpasuiia koja je EBporcku cy npBu
IyT YTBpAMO y nipecyaut Sporrong u Lonnroth npotus 1lIsencke (1982. roau-
HE) U TO Oalll MPUIMKOM OJUTYyYHBamka O MpoOJieMUMa Be3aHUM Y3 J03BOJIE 32
EKCIIPOIPHjalHjy (aKie, pujed je 0 GopMaTHOM MOCTYIIKY eKCIIPOTIPH]jaIHje)
u 3a0pany rpaame y llIBenckoj. OBo je u npBu ciry4daj y kKome je EBporcku cyn
HAIlIao Jia MOCTOjU TIOBPE/Ia MpaBa Ha UMOBUHY.’
VYjenHo je oBa mpecy/a U jeIHa o1 HajBaXHUjUX npecyna EBporickor cyma 3a
pasymujeBambe npuMjeHe wiana 1. [Iporokona Op. | Ha kOHKpeTHE citydajeBe.’
Hagenena tpu npaswiia EBporicku cyq je caxxeo U Mperu3Ho GopMyimcao
y npeamery James u nqpyru npotus Y jenumenor Kpassescta (1986. rogune)’,
a oHa o0OyxBarajy:
1) Haueno mMupHOT yXHBama cBOjuHe (IMpBa pedeHuua crasa 1, uiana 1,
[Ipotokona I),

2) Ony3uMame UMOBHUHE (Apyra peueHuna crasa 1, wiana 1, I[Tpotokona I)
u

3) Konrpony kopuimrema nmoBuHe (craB 2, wiana 1, [Iporokia ).

[TpBo mpaswuiio (,,CBako (GU3MYKO MITM MPABHO JIUIE UM MPABO HA MUPHO
Y)KUBamkE CBOje IMOBHHE ) j€ TIOMPUIIMYHO YOIIIITEHE IPUPOJIE U MPECTaBIba

5 Ana Bynak, ,,ITpaBo Ha UIMOBHHY Y KOHTEKCTY JbYJCKHX TIpaBa ca MOCEOHUM OCBPTOM Ha rpakcy EB-
porickor cyna 3a Jbyzacka npasa‘“ y Coyujanrna nonumuxa 6poj 1/2019, ypen. 3opan Becuh (beorpan: Un-
CTUTYT 3a NOJIUTHYKE CTyAHje U Brcoka 1mkona conujansor pajga, 2019): 12.

6 Jacua Omejent, Konsenyuja 3a 3aumumy /by0CKuX npasa u memesnux cio6ooa y npakcu Eyponckoe cyoa
3a myocka npasea — Cmpac6oypuiku acquis, Opyeo donyrero uzoarse (3arpe6: 2014), 977.

7 Ipecyna EBporickor cyaa 3a Jby/cka rpasa y npeaMery James v Apyru npotus YjenumeHor Kpabes-
ctBa (Ammkanuja 6poj 8793/79, npecyna ox 21.2.1986. rogune), https://hudoc.echr.coe.int/, mpucry-
wbeHo 19.12.2022.

8 Ibid., 979.
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CYIICHUMjapHY 3allITHTY KOja ce JUIuMa IpyKa y CiIydajy KaJia ce KOHKpEeTHa
CUTYyall{ja He MOX€e TIOABECTH MOJ Ipyro unu tpehe mpasumno. Jpyrum puje-
YuMa, ako HeKa Mjepa JI0BOJIU /IO MOBPEJe MUPHOT y>KHBamha UMOBUHE, aJIH
Ta Mjepa He MOXKE Jla ce TIOJBE/Ie HUTH IO/ OAy3UMamke UMOBUHE, HUTH TIOL
KOHTpOIy Kopuilihemha UIMOBUHE, OHJIa EBPOTICKH Cyl OKOTHOCTH TaKBOT CITy-
Yaja MOABO/IY TOJI HAJHUKH CTETEH MU]jellIama y MPaBoO CBOjUHE, OHOCHO MOJ
npBy pedenuiry wiana 1, [Iporokomna 6poj 1.

Hpyro npasuio (,,Huko He Moxe OUTH JIMILIEH CBOje IMOBUHE ) ce Y Mpak-
cu EBporickor cyna Ha3uBa ,,IpaBUIIO OIy3UMama‘™, jep 3adpamyje 1a ce HeKOM
0Jly3M€ IMOBHHA OCUM aKO je TO Y JaABHOM HHTEPECY U TO CaMO Y3 yCIIOBE Mpe-
Bul)eHe 3aKOHOM U OMIITUM HadeluMma Mel)yHapoaHOT mpaBa. ¥ CMHCIY OBOT
MIpaBHJIa C€ YECTO TOMUELE U MOYXK/Ia Hajpenpe3eHTaTUBHUjU TPUM]jep (pakTudke
excnponipujanuje — Papamichalopoulos v npyru npotus ['puke (1993. ronune).’
Hauwme, arumikanTy cy OMITH BITaCHUITH 3€MJBHIILTA KOj€ j€ YKIbYYUBAIIO H TUIAXKY,
T€ Cy O/ TPUKOT MUHUCTAPCTBA Typr3Ma JOOWIIH JI03BOITY 33 TPAIbY XOTEIICKOT
KOMITJIEKCa Ha TOM 3eMJbUITy. HakoH npskaBHor yaapa y ['pukoj 1967. ronumne,
MPEIMETHO 3eMJBHINTE j& TPEHECEHO Ha TPUYKY MOPHAPHILY KOja je Ha UCTOM
u3rpaauiaa moMopcky 6asy. Mako cy 3axTujeBaiy MOBpaT 3€MJBHILTA, OBAKBU
3axTjeBU aluIMKaHara cy ogoujenu. C 003upoM Ha TO Jja aIUTMKAHTHU BUILIE HUCY
MOTJIY J1a C€ KOPHCTE CBOjOM MMOBHHOM, HUTH J]a FhbOME pacionaxy, EBporcku
CYII j€ OLIMjE€HHO J1a je TYOUTaK CBake MOTYNHOCTH KOPHUIITEeHAa U pacioiarama,
3ajeIHO ca HEYCIJeIIHUM IMOKYIIajuMa J1a ce TaKBa CUTYyalllja pujelln Mpas-
HUM ITyTeM, UMajia JOBOJbHO 030MJbHE MOCIHEINIIC 32 AIUTUKAHTE Ja CE MOXKE
CMaTpaTH KakKo je BHX0BO 3eMJbHIITE OWII0 de facto excriponpucano.' Jlakie,
eKJIaTaHTaH MpuMjep (pakTHUKe eKCIPONpHjalje MOCTOjU Y CBUM OHUM CITy-
YyajeBUMa KaJia BIACHUKY HEITOKPETHOCTH, HAKOH MaTepHjaTHUX paJby Ipeay-
3eTHX Ha OCHOBY aKara Jp >KaBHHX OpraHa, 0CTaje caMo IyKH HACIIOB HOCHOIIA
IIpaBa CBOjHHE HA TOM 3€MJBUIITY, T3B. nudum ius, OAHOCHO proprietas nuda.l1

Tpehe npasuno (, I[Ipemxoone 00pedde, mehymum, Hu HA KOjU HAYUH He
VIMuUYy Ha npago opoicage 0a npumjeryje 3aKoHe Koje cmMmampa nompeoHum oa
ou pezynucana kopuuiherse umogune y ckaaody ¢ ONUmMuUM UHmepecuma uiu 0a
ou obezbjeouna naniamy nopesza uiu Opyux 0axcouna unu kazuu ‘) ce 00Hocu
Ha Konmposy Kopuuwihersa (u pacnonazarea) npuaAmMHOM UMOSUHOM 00 CMpa-
He Opoicase.

9 Ipenpar Tpudynosuh, ,,PakTuuka eKCIOPOIIPHUjaLja U 3acTapjenoct’, IIpaso na umosuny y Konmex-
cmy unana 1 npomoxkona 1 y3 Eeponcky konsenyujy o myockum npasuma (Ilonropuna, Casjer Espore:
2021): 19, https://rm.coe.int/analiza-o-imovinskim-pravima/1680a332aa, npuctynsseno 26.10.2022.

10 Omejen, Konsenyuja 3a 3awmuny my0ckux npasa u memesnsHux ciobooa y npaxcu Eyponcroe cyoa 3a
myocka npasa — Cmpacboypuiku acquis, opy2o 0onyrweHo uzoarse, 983.

11 Muomr H. Ipwuna, ,, Expropriation in a Material sense “ y 36opnux padosa Ilpasnoe ¢paxynmema y
Huwy 6p. 89, ypen. Upena Ilejuh (Huur: [pasuu dakynrer Yausepsurera y Humry, 2020): 146.
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[IT0 ce THYe mocTyIKa yTBphHBamka Ja JIu je AOIIIO 10 TIOBpeIe OBOT KOH-
BEHIIM]CKOT TpaBa, Kpo3 J10Caallby MPAKCy je YCTAHOBJ/bEHA CYJICKa TEXHUKA
UCIIUTUBAbA MOoBpeze. Tako je Ha arIMKaHTUMa 00aBe3a J1a JOKaxy Jia je pujed
0 UMOBHMHH (CBOJUHH) Koja yna3zu y ooum unana 1, I[Tporokona I, Te na ykaxy
Jla IOCTOjU MUjelame ApKaBe Y OBO BUXOBO MpaBo. Y cynporHoM, ECJBII he
of0auTH aruIMKanyjy. MelyTim, yKOJIMKO alsIMKaHTH JJOKaXXy HaBEIEHO, Te-
peT J0Ka3uBama Mpesasyu Ha Ty>KeHY JIpJKaBy Koja MOpa JI0Ka3arTu Jia je, KyMy-
JaTUBHO, MH]CIIAE:

a) buno y cknany ca 3akoHOM,

b) Mmano nerutuman uusb U

¢) buno cpasmjepHo 1HIbY, OAHOCHO J1a j€ MOCTOojasla paBHOTEXa n3Mely

OIIITET MHTEpeca 3ajeHUIIC U IPUBATHOT HHTEepeca aluinKanara. '?

OBaj, T3B. TPUMAPTUTHH TECT, KOJU C€ IIPUMjEIbY]j€ U Y CITy4yajy UCIIUTHBAbA
HOBpeJie IpyruX KOHBEHIIM]CKUX IIpaBa ce, y Hajehem Opojy npenmera, cBoau
Ha HeroB Tpehu eneMeHT, OAHOCHO HCIUTHUBAKE HEOMXOJHOCTH MHjelIamba Yy
JIEMOKPATCKOM JIPYIITBY.

3. CYACKA ITPAKCA Y BOCHU 1 XEPLHHETOBUHU

3.1. 3actapa noTpaxxMBama HaAKHAJIE 32 U3BPIICHY (PaKTHUIKY
EKCIIPONpPHjalIi]y — yjelHauaBambe Cy/ICKe IpaKce

CiyuajeBu u3rpajilbe o0jeKara oJl JaBHOT MHTEpeca KOju 3a MOCIbEAUILY
MMajy MOTIYHO WJIU J[JEeTUMUYHO OAy3UMame MpaBa CBOJUHE (PU3NMUKUX WIH
IIPAaBHUX JIMLA HAaJl HEKPETHUHAMA, KaJla He ITOCTOjU OJTyKa O O/1y3UMamy, O/
HOCHO O/I7TyKa O YTBphHBamwy JaBHOT MHTEPECA U PjelICHE O EKCIIPOIIpHUjalijH,
110jaBJbUBAJIU Cy C€ YecTo y npakcu. HaBenene ciyuajeBe npaBHa Teopuja u
CyJ/ICKa MpakKca MOJABOAMIIN CY TIOJT T0jaM (DaKTHUUKOT JIEMOC|eauparmba, OTHOCHO
T3B. (paKTHUUKE €KCIIPOIIpHUjalje, KOojer o1 nojMa popMaliHe eKCIIpoIipHjalyje
pa3iuKyje 0JICyCTBO HEKOT 0]l ONTHUX eJIeMeHaTa 3aKOHOM yTBpheHOT MoCTyII-
Ka eKCIpornpujaluje, Mpuje cBera NpoBeJeHOr YIPaBHOI MOCTYIIKa, OJHOCHO
OJICYCTBO JIOHOIIICHA OJIITYKE O EKCIIPOIPHjallju.

Ha Taj HauuH ce o cTpaHe HaAJEKHUX OpraHa yrpoxkanajy u Bpujehajy
cy0jexkTuBHa IpaBa CBOjuHE HaJ HeKpeTHUHama. C TUM y Be3H y CY/ICKO] ITpaK-
CH C€ Kao CIIOPHO MOCTAaBUJIO MMUTalkE KPO3 KOj€ MHCTUTYLH]e TrpahaHckor Ma-

12 Christopher Harland, Ralph Roche u Ekkehard Strauss, Komenmap Esponcke kongenyuje o myockum

npasuma npema npaxcu y Bocnu u Xepyezososunu u Cmpactboypey, npesox Encap Emunosuh u Mupja-
Ha Jonunh (CapajeBo: I'papuuap npomer, 2003), 349.
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TEpUjaHOT IpaBa ce UMa OTKJIOHUTH HaBeJleHa MOBpeAa CyOjeKTUBHUX MTpaBa
(U3NYKUX WM IPAaBHUX JIMLA. Jlpyradnje peueHo, oCcTaBJba e MUTAbEe Ja I
ce crop o oxpehuBamy HakHaze 300T (PaKTHUKOT IeNocjerparmha U HOTIYHOT
WJIN J[JeMUYHOT TYOUTKa [TpaBa BIACHUIITBA YCIbE]l U3rpaii-e 00jeKTa 0] jaBHOT
uHTepeca Tpeba pa3pHjeliuTH IPUMjeHOM IpaBUIIa O HAaKHAIW LITETe, IpuMje-
HOM IpaBuiia o Tpahemy Ha Tyhem 3eMIBHILTY, WK MaK NPEIMETHY HaKHAILY
YTBPAUTH Yy CKJIajy ¢ ofpendama 3akoHa o1 ekcrponpujanuju. Ox onropopa Ha
OBO MMUTAE 3aBHUCHU U pjelliaBambe MUTamka Koja ce TUUY 3aCTapje’0CTH 3aXTje-
Ba 32 MPEIMETHY HAKHATY.

Cyncka npakca cynoBa 6usiie COPJ je 6una roToBo jeIMHCTBEHA Y MOIJIe-
Iy TOTa J]a c€ CIIOPHO MPaBHO NMUTAHkhE UMa PjelIaBaTH KPO3 HHCTUTYT HAaKHA/Ie
LITETE TAKO I CE U MUTAbE 3aCTape 3aXTjeBa 3a UCIUIATy HaBe/IeHe HaKHa/1e UMa
pa3Marpary ca CTaHOBMIIITA ofjpe1ou wiaHa 376. 3akoHa 0 00IUrallHOHUM OJTHO-
cuma.'? OBakaB MPaBHH CTaB, HAKOH JIUCOMYIIH]e 3ajCAHIUYKE PIKaBe, TOHEIaB-
HO Cy CJIMjeAnH U cyoBU y bocHu n XeprieroBunu, u3paxanajyhu MULIIbEHE
Jla 3aXTj€B 3a IPeIMETHY HaKHAJ/1y 3aCTapHjeBa y TPOTOIUIIHEM CYOjeKTUBHOM,
OJTHOCHO TIETOTOJIUIIIEHEM 00jeKTUBHOM pOKy u3 unaHa 376. 300.

Onpehen Opoj cynoBa y bocHu u XepLeroBuHHM je MPUIUKOM paspjelemha
CIIOPHOT MPAaBHOT MUTamka KPEHYO y IPyTroM IpaBlly, 3ay3uMajyhu npaBHU cTaB
Jla M3rpajiiba jaBHOT IMyTa 0e3 T0OHOIIeHa OITYKE 0 U3y3UMamy U3 Iocjesa He-
KpeTHUHE (PU3UUKOT JINIIA IPEACTaBIba (PAKTHUYKO JAEMOCjeIupae, KOje je OCHOB
3a OCTBapuBam-€ MpaBa Ha HaAKHAIYy y CKJIAIy ¢ oxpendaMa 3akoHa O €KCIpo-
NIpUjaldju, TE J1a IPaBO Ha OBY HaKHAy HE 3acCTapHjeBa.

VY cynckoj npakcu 3a0usbexeHe Cy OUTyKe y KojuMa ce U3pakaBa IpaBHU
CTaB Jla C€ CIIOPHO MPABHO MUTAKE UMA PUJELINTH IPUMjEHOM olpeou 3aKo-
Ha O CBOJHHCKO-IIPAaBHUM OTHOCHMA'*, KOjH je MPETXOAMO JTaHAIIbeM 3aKOHY O
cTBapHUM npaBuMa PenyOimke Cpricke'”, a koje ofpenode peryiuiry cTulame
IIpaBa BIACHUILTBA rpal)emeM Ha TyheM 3eMIBHUILTY.

Nmajyhy y Buny HaBelleHy HeyjeAHaueHY CyACKY MPaKCy, IPEIMETHO IpaB-
HO MUTame je pa3maTrpano Ha [laneny u3 rpahancke o61acTH Koje je OApKaHO Y
Capajey nana 30. 1. 2014. ronuHe, a KOjOM IIPUITMKOM j€ JEHOIIIACHO 3ay3€eT
cTaB Ja (pakTUYKa EKCIPOMpHjalja MPeAcTaBba OCHOB 32 OCTBapUBA-E MIpa-
Ba Ha HaKHAJy y CKJIaay C ofipendaMa 3akoHa O eKCIIPONPHUjaIMjH U Jia IPaBo
Ha OBY HaKHaJy He 3acTapHjeBa.'’

13 «Cnyx6enn muct Counjanuctuike Oeneparusne Perydnuke Jyrocnasuje», op. 29/78, 39/85 u 57/89,
«Cayx6enn racuuk Pemy6nuke Cprickey, 6p. 17/93, 3/96, 39/03 u 74/04, y nasmem texcry: 300.

14 “Cnyx6enu muct Counjanuctuuke Oeneparnsue Peryonuke Jyrocnasuje «, 6p. 6/80 u 36/90, “Ciyx-
6enn racHuk Peryonuke Cprickey, 6poj 38/03.

15 «Cayx6enn rmacuuk Permy6nuke Cprickey, 0p. 124/08, 58/09, 95/11, 60/15 n 107/19.

16 ITpaBHO cxBatame ycBojeHo Ha [laHeny 3a yjeqHauaBame CyjacKke npaxce u3 rpahaHcke obmactu oap-
xaHoM y CapajeBy nana 30.1.2014. ronune: ,, 3axmjes 3a noguary naknaoy 3602 uzepuierne paxmuuike
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Pa3no3u 3a ycBajame HaBeJEHOT MIPABHOI CTaBa MOTY C€ PE3UMHUPATH Ha
cipenehy HauuH:

[ToTmyHO MM IjeIMMUYHO Oly3MMarbe MpaBa BIACHUIITBA (PU3NUKUX WIN
NpaBHUX JIMIAa HA HEKPETHUHAMa pajii U3rpajiib-e o0jekara o1 jaBHOT MHTepeca
Mopa OUTH 3aCHOBAHO Ha 3aKOHUTO CIIPOBEIEHOM MTOCTYTKY €KCIIPONpHjalyje,
TaKo Ja (paKTHUKO AeTocjeAnpame, 0e3 mpoBohema MoCTynKa eKCIponpujanyje,
HE MOXKE OIpaB/aTH jaBHU MHTepec. Y cilydajeBHMa KaJia jaBHA BJIACT BPILU
WK JI03BOJbaBa U3rPajiiby 00j€KTa O/ JABHOT HHTEpeca Ha 3eMJBUIITY KOje HUje
(dbopmMaIHO eKCIpONpHUCAHO YrpoXkaBajy ce u nospujelyjy cyOjekTuBHa npasa
(GU3NUKKX U IPaBHUX JIMIIa HA HEKpeTHUHaMa. [1paBo BIacHUILTBA je jeTHO O]
ocHOBHUX YcraBoM buX 3amrtuheHux BpHjeAHOCTH. 3alITUTA TOT MpaBa KOH-
KpPEeTHU30BaHa je U y ujaHy 3. 3aKOHa O CBOJUHCKO-TIPaBHUM OJIHOCHMA, KOJUM
je MPOIHUCaHo J1a CBako (PU3NYKO WIIM MPABHO JIMLE UMA NTPABO HA MUPHO YXKH-
Bamk-€ CBOI' BIIACHUIITBA U J]a C€ HUKOME HE MOXKE OJy3€TH BIACHUIITBO OCUM
y JaBHOM MHTEpECY U O]l YCIOBUMA MPeBUl)EHIM 3aKOHOM U OIIITUM IPUH-
munuMa Melhynaponsor npasa. UnanoM 6. UCTOT 3aKOHA MPOIHUCAHO j€ Jia ce
IPaBO BJIACHUIITBA MOXE OJ[y3€TH CaMO Y jaBHOM MHTEpecy, y CKiIaay ¢ YcTa-
BOM Ha Ha4YMH U I0]] yCIIOBHUMA Ofipel)eHNM 3aKOHOM T€ Ja BIaCHUK MMa IPaBo
Ha MyHY HaKHaJy 32 OTPaHUYEHO WM OJy3€TO MpaBo BiIacHUIITBA. [IpaBo Ha
MHUPHO Y)KHBaHk-€ UMOBHHE, Ka0 1 3a0paHy BEHOT 0/ly3MMarbha, N3y3€B Y JABHOM
MHTEpECy Uy CKJIay ca 3aKOHOM U HaueluMma Mel)yHapoHor paBa, rapaHnryje
u [Ipotokon 6poj I y3 EBporicky KoHBeHIIM]y O JbYACKUM IIPaBHMa, I1a ce 3a
OCTBapHBamb€ 3allTUTE TOTa MIpaBa HE MPUM]jerY]y MpPaBUiIa O 3aCTapjeoCTh
HNOTPAXKUBaka U3 3aKOHA O OOJIUTALIMOHUM OTHOCHMA.

Crop y KojeM je u3rpailboM jJaBHOT ITyTa WU APYTor 00jeKTa OJ1 jaBHOT UH-
Tepeca (paKTUUKH IeN0cjelupaHa HEKPETHUHA BIIACHUKA HE MOYXKE C€ pjellaBaTH
IPUMjEHOM Ofipe/1oH 3aKOHa O CBOJUHCKO-IIPABHUM OJHOCUMA KOj€ PETYIHIILY
CTHILIak-€ IpaBa BIACHUILTBA TpalemeM Ha TyheM 3emsbuiuty. OBO cTora IITo
ce, y mpaBuily, paau o rpalemy 00jeKTa KOju je MocTao jaBHO J0OpO y OIl-
TOj ynoTpedH, 300T yera caBjeCHOM BJIIACHUKY 3eMJbHINTA He Ou Omino moryhe
yTBphuBaTH npasa Koja npeasubhajy onpende koje peryauIlTy CTUIame Blac-
HUILITBA rpalhemseM Ha TyheM 3eMIBHILTY.

[IpaBo cBojuHE je 1akiie, HajIOTIIyHH]ja BIACT Ha CTBapH, a 00aBe3a je CBUX
Jla ce y3IprKaBajy of ITOBpe/ie paBa BIACHUIITBA JPYTUX JIMLA.

VY cnydajy dakTHuke ekcrpornpujanrje Gpunyuka wiv rnpaBHa JUla cy Ju-
II€Ha MpaBa BJIACHHUIIITBA, 114 je OCHOB TYKOCHOT 3aXTjeBa Y CTBapH 3aXTjeB 3a
noBpar cBojuHe. bynyhu na mospar u ycrocrasa npujalimer cTamba HUCY MO-

excnponpujayuje ne sacmapujesa* (https://csd.pravosudje.ba/vstvfo/Sc/142/article/52042), npucmynsve-
Ho: 26.10.2022. 2o0une.
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ryhu 360r npuBohema HaMjeHH paHHje HEKPETHUHE, TO TY>KHOLIMMA MIPUIIaaa
MIPaBo Ja Tpake HaKHAIy 3a ofy3eTe HekpeTHHHe. majyhu y Buay aa npaBo
3axTHjeBaTy MOBPAT CBOjUHE HE 3acTapHjeBa TO HU 3aXTj€B 3a TPAXKEHY HaKHa-
Iy paHHMjUX BIIACHMKA HE 3acTapujena.'’

OBakaB cTaB OTBpAMO je 1 YcTaBHU ¢y bocHe u Xepuerosune y Omnyiu
opoj ATl 2986/11 on 18. 11. 2014. roqune:

“YcarnalieHo je mpaBHO CXBaTame J1a 3aXTjeB 3a HOBYAHY HaKHAIy 300T
u3BpIIeHe (aKTUUYKe eKCIIponpujalyje He 3actapujeBa. Haume, ykazaHo je Ha
TO J1a Cy y ciiyuajy GakThyKe eKcrpornpHjanrje pusnyuka uin npaBHa JuLa Ju-
IIIeHa [TpaBa BJIACHUIITBA 112 j&€ OCHOB TY)KOCHOT 3aXTjeBa yCTBApH 3aXTjeB 3a
noBpar BiacHUIITBA. byayhu na nmoBpat u ycrnocraBa npyjaliber CTamba HACY
Moryhwu 300r npuBohewa HaMjeHH paHuje HEKPETHUHE, TO TYKUOLUMa IpuIa-
Jla IPaBo Jla Tpake HaKHay 3a O/ly3eTe HeKpeTHHHe. '

Hctu ctaB noTBpheH je KacHUje y OJUTy1LIH KOJOM j€ YCBOjeHa aresnaruja 0poj
AIT 161/13 ox 3. 2. 2016. roguue."”” CTBapHU MOTHB, ITUJb U CBPXa (PAKTUIKOT
JIeTIOCjeInpama je OCTBAPHUBALE JABHOT MHTEPECa, OIHOCHO U3rpajimha 00jeKa-
Ta WIK U3BOheme Ipyrux pajoBa O jJaBHOT MHTEpeca, TaKo Ja U HaKHaja pa-
HUjUM BJlIacHUIMMa Tpeba na Oyne onpehena y cknany ca ogpeadama 3akoHa o
excriporpujanrju. CTora ce U Ha MUTambe 3aCTapjesIOCTH UMajy PUMU)EHUTH
ozpe0e HaBEIEHOT 3aKOHa.

C npyre ctpane, Tpeba IOMEHYTH U J1a Cy C€, IPUIIMKOM 3ay3UMarha OBaKBOT
CTaBa, YyJId U apTyMEHTH 3a ONpaBiaHoCT npumjene oxpenada 300 y noreny
3aCTapjesoCTH, a U3 Pa3jiora IITo Cy MOjeANHIIN HCKOPUCTHIIN HETIOCTOjakhe €BHU-
JIeHIIMja 1 J10Ka3a o ucisiaheHnM HakHaama (JOKyMEeHTalfja YHUIITEeHA y paTy
Y CIIMYHO), T1a CY ABOCTPYKO IMOTPAXKUBAIH HAKHATY 32 H3y3€Ty HEITOKPETHOCT.

Jlakiie, 3aXTj€B 32 HOBUAHY HaKHaJy 300T U3BpIIeHE (PaKTHUKe eKCITPONpH-
janyje He 3acTapujeBa. 3acTapyjeBa caMo 3aXTjeB 3a UCIUIATy HaKHaje ofpele-
HE MOPaBHABEM WM OJUTYKOM Cy/a.

Cymupajyhu npeTxoiHe peioBe, 3aK/bydyjeMo J1a je O TPEHYTKa 3ay3uMarmba
MIpaBHOT cTaBa Ha noMeHyToM llanemny cyncka npakca y bocau u Xepuerosu-
HU 3Ha4ajHO YHU(PHUKOBAHA.

OcuM yHu(UKaIyje MpaBHUX CTaBOBA KOja j€ CBAKaKO MOXeJbHA ca CTaHO-
BUIITA IIPAaBHE CUTYPHOCTH, CMaTPaMo J1a j€ OBO 3a NMOCIbETUILY UMAJIO, jeTHUM

17 Ibid.

18 Omtyka 0 1OImyCTHBOCTU M MepUTYMy YcraBHOT cyna boche u Xepuerosune 6poj AI1-2986/11 oxn
18.11.2014. ronuse, ctas 34, https://www.ustavnisud.ba/, npuctynsseno 19.12.2022.

19 Opnyka o 1OIYyCTUBOCTH U MepUTYMy YcraBHOT cyaa boche u Xepuerosune 6poj AIl-161/13 ox
3.2.2016. ronusne, ctaBoBu 27 u 28, https://www.ustavnisud.ba/, npuctyrsseHo 19.12.2022.

20 Urop lyxkano, ,, ®aktnuka ekcriponpujauuja‘“ y foouwrwak [pagnoe ¢hakyrimema Ynueepsumema y
Barvoj JIyyu — Yaconuc 3a npasny meopujy u npaxcy 6poj 43, ypen. lapko Paauh (bawa Jlyka: IIpaBau
¢axynrer Yuusepsurera y bawoj Jlymwm, 2021): 78.
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JIMjeJIOM, M YME-EHUILY Ja CYIOBH MOJBOJIE [10]] OBAj HHCTUTYT CUTYAIje uMja
je mpaBHa KBanu(UKalMja CriopHa, OTHOCHO, T/Ij€ je IPUMjeHa HHCTUTYTa (ak-
TUYKE EKCTPOIIPHjalidje, 10 HallleM MUILJbEhY, HEOCHOBAHA.

3.2. [TacuBHa neruTuMaIyja

3HauajHO W PEJIATUBHO YECTO MUTAKkE KOje Ce MOCTaBJhaslo mpe JoMahum
CyJ0BHMa y MpeaMeTuMa (pakTUiIKe eKCIpOIpHjaIlije jeCTe MUTamkEe MaCUBHE
JeruTUMAaIHje y OBUM MpaBHUM cTBapuMa. C TUM y Be3H, JKEIUMO J1a OTKIIO-
HUMO JUJIEMY 32 KOJy CMO YOUMJIU J1a j€ U JJaHAC, CKOPO JCLIEHHU]y HAKOH JJOHO-
niema oJuTyka YeraBHor cyfa buX no oBom nuramy, iMajy MHOTH aJIBOKATH U
cyadje, To ¥ He Tpeba Ja uyau, ako y3MeMO Y 003Hp j1a 00pa3iiokeme YCTaB-
HOT cyna buX, 1o Hamlem MHIILJbEHY, HUjE Oall HajyOjea/buBHjE.

VY npenMerrMa Koju ce THIYy (DaKTHUUIKe EKCITPOIIPHjallHje, a Y Be3U U3TPaIbe
peruonansor nyrta IlpmaBop-Uenunail, kao u nyra ®ova-Ycrumnpaua®!, mo-
KpPEHYJIO Ce MUTaE MaCUBHE JIETUTHUMAlIK]je Ha CTPaHU TYXKEHOT ¢ 003UpOM Ha
YUHCHUILY J1a je Kao Ty>KEHU 03HAau€HO jaBHO Ipeny3ehe, yrpaBibad MyTa, a He
PenyGnuka Cpricka, Mako je mpeTxoaHo BaxxehuM, a U TaHalIbUM MO3UTUBHUM
3aKOHOJABCTBOM, Yy 4jiaHy 6, craB 1 3akoHa 0 eKCIpONpHjalldji MPOTHUCAHO:
,»EKCIIpopHjaiyja ce MoXxe BpIIUTH 3a otpede Penybnuke Cpricke u jeau-
HUIIE JIOKAJTHE CaMOYyIIpaBe, ako 3aKOHOM HHje Jipyradrje oapeheno (KopucHUK
EKCIPOIIpHjalrje)”, a OCHM Tora je ¥ 3aKOHOM O jaBHHM ITyT€BHMa*? y WiaHy
4. ctaB 1. eKCIUTMIUTHO YTBPHEHO J1a Cy jaBHU MyTEBH jaBHO J00PO, Y OIIITO]
ynotpe6u, y cBojunn Pemyonuke Cpricke.

CrpukTtHO Tymauehu nperxomne oapende, 3akbyqdyjeMo Ja jaBHA TIPeay-
3eha He MoOry OMTH MAcCHBHO JIETUTHUMUCAHA y OBUM IIPaBHUM CTBapuMa, Beh
uckJbyunBo Pemy6mmka Cpricka, 0IHOCHO jeIMHULIE JIOKAJIHE CaMOyIIpaBe, Kao
KOPUCHHK €KCITPOTIPHjallkje W TUTYJIAp MpaBa CBOJMHE HA JaBHUM ITyTEBUMA.

Nnak, Ty 1o51a3u 10 u3pakaja CrienupuIHOCT WK, PeKJIM OUCMO, XUOPH/I-
HOCT MHCTUTYyTa (paKTHUKE EKCTIPOIIPHjaIlHje, a IITO 3a pe3yaTaT UMa MHOTE
npo0iemMe y MpakcHu.

Haunwme, pjemasajyhu nurame nacuBHE JIErUTUMAIM]e y IpeaMeTuma (ax-
THYKE eKcrpornpujaruje, YcraBuu cyn buX je y Hu3y CBOjuX omayka® 3ay3eo

21 Kareropusauuja oBor myTa je cnopaa. Omurykom Buane PC o yrBphuBamy omnmirer uHTepeca 3a u3-
rpajby MarucTpanHor myra Ycerunpada - Cpoume 6p. 02-1066/97 ox 15.8.1997. roauue, oBaj myT je
O3HAYeH Ka0 MAaruCTPAIHU YT, HAKO j€ JaHAC OYMIIICTHO PHjed O JIOKAJTHOM ITyTY, KaKo je U YIHCAHO Yy
oxpeljeHe 3eMIBHIIHO-KIbKHE EBUACHII]E Ha TOM JIOKAIHUTETY.

22 ,,Cnyx6enu rmacHuk Perry6nuke Cpricke®, 6p. 89/13.

23 Tlouestm ox Omyke o gomyctuBoct 6poj AIT 4051/09 ox 13.6.2012. ronune, motoM outyka 0poj
AT12061/10 o 12.6.2013, AIT 2988/11 ox 18.12.2014. roauHe u APyTHUX.
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CTaB Jia MOCTOjU MAaCUBHA JETUTHMALMja TYXKEHOT jaBHOT mpeay3eha y3 cibe-
nehe oOpaznoxeme:

,» YCTaBHHM CyJ YKa3yje /1a Cy y HaBe/IeHUM MpeIMeTHMa PeIOBHU CyI0BH 3a-
KJbYYHIIH /12 IPUTOBOP MACHBHE JIETUTUMALIH]€ TyKEHOT HHje OCHOBAH, T€ JIa Ce,
MAaKo je Ta4yHo J1a ce pema ofipetoama uinaHa 7. cras 1. 3akoHa 0 eKcrpornpuja-
uuju (,,Cayx0enn racauk PC* 6p. 8/96, 15/96 u 64/04), koju je Tana 6uo Ha
CHa3M, eKCIpornpHjaiuja Bpimia y kopuct Pemyonuke Cprcke, ryou U3 Buaa
craB 2. HaBeJeHe oapende’ koju nponucyje na he Pemyonuka Cpricka ekcrpo-
IpUCaHe HEKPETHUHE JI0/]jeJbUBAaTH MHBECTUTOPUMA 33 M3Tpaliiby 00jeKTa 3a
KOJH je YTBpl)eH OIIITH UHTEpEeC ¢ TUM IITO he ce yroBopoM perynucaru Mehy-
coOHa npaBa 1 06aBe3e YrOBOPHUX CTpaHa Koja HaCcTajy eKCIIPONpHjaliijoM He-
KpEeTHHHA U U3rpaamoM objekra. Ilpu Tome je yTBpheHo aa ekcnponpujaimja
HUje HU U3BpILEHA a 2 je MPaBHU NpeIHUK TyxkeHor (PemyOmanuka aupeximja
3a IyTeBe) Ka0 MHBECTUTOP U HAapyUHMJIall paJI0Ba 3a1l04e0 Pa0Be Ha N3TPadbU
nyTta Ycerunpaya-Poya mpeko HeKpEeTHUHA TYKUTEJba U TAME UM ITPOY3pPOKOBAO
MPEIMETHY HITETY 32 KOjY je HECYyMIbMBO OJITOBOPAH Y CMUCITY Ofipe/10e uaHa
207.300. Y tuM npenMeTMa peloBHU CYIOBHU Cy YKa3alH Ja je YHH-EHHIA
Jla Cy jaBHU IIyTEBH y BIacHUINTBY Pemy0minke Cpricke mpaBHO UpeJIeBaHTHA 3a
MIOCTOjar€ OITOBOPHOCTH TY>KEHOT, jep 3a LITETY OAroBapa OHaj KO je Ipoy3po-
Kyje U IIpY TOME Ce MO3BajM Ha opendy wiana 154. cras 1. 300%.

Hakie, umajyhu y Buy na ce YeraBuu cya buX HamocibeTKy UIak mo3uBa
Ha 300 u To Ha ozpende Koje Perysuilly OCHOB OJITOBOPHOCTH 3a IITETY, a Ja
Ce UIaK He NMPHUM]jeYjy TPOTOAMIILHI CYy0jeKTUBHH, OJTHOCHO METOTOIUIIIHU
00jeKTHBHH POK 3a 3acTapy MOTpaKMBamka HaKHAJE MPOY3POKOBAHE IITETE,
Jjep moTpakuBame HaKHa/E 32 (PaKTHUKY €KCIIPONpHUjalijy He 3acTapujeBa, TO
yIpaBo yKa3yje Ha XMOpHIHOCT OBOT MHCTUTYTa U Telkohe ¢ kojuma ce J10-
Mahu cyfoBuU cycpehy MpUIMKOM IpUMjeHe yCTaHOBE (haKTHUKE EKCIIPONpHja-
uyje. Ipyrum pujednma, XuOpuIHoCT (pakTHUKE EKCIPOINpHjalrje, Kao MpaBHe
yCTaHOBE KOjH Ce HaJla3! ,,u3Mely* HHCTUTYTa IpOy3pOKOBamba IITeTe Peryiau-
ca”or 300 PC, c jenne crpaHe, 1 MHCTUTYTa €KCHIPOIpHjallje HOPMUPAHOT
3aKOHOM O EKCIPOIIPHjaLlUjH, C IpyTre CTpaHe, UMa 3a MOCIHEUILY YHEHUILY
Jla He TIOCTOjH jacHa IPaHMIIa y KOJUM CUTyalijama Ou ce aHaJIOTHO MTPUM]EHhH-
BAO jeJlaH, a y KOjUM Jpyru 3akoH. Takole, BUAjeIu CMO U Jia Cy ce Yy Mojeau-
HUM CIly4yajeBHUMa CY/IOBH ITO3MBAJIM Ha 3aKOH KOjU PEryJHUIle CTBAPHOIIPABHE
oxHoce. CBe To y 30upy yTH4e Ha U3BjeCHY MPaBHY HECUTYPHOCT KOja U Jajbe
y BEJIMKOM JIHjeIly IOCTOjU MPUIINKOM ITPUM]jE€HE OBOT MHCTUTYTA, Ka0 MPOIYyK-
Ta npakce Mel)yHapoaHor cyna, npea gfomahum mpaBocyaHuM opranuma. Hu

24 Vnentnuan u y BaxkeheM 3akoHY O €KCIIPOIIPHjaLlHjH.
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VYeraBuu cyn buX y cBojuM oxykama u oOpasziokemuMa HHje 3HayajHo I0-
MOTao y OTKJIambhamky OBUX AUIIEMA.

HanocseeTky, 10/1ajeMO U 1a Cy CYIOBH Y PETHOHY CaIllacHU ca YCTaBHUM
cynoM buX u nomahum cygoBrMa Mo nMuTamy J1a je yrpaBbay MyTa MacUBHO
JIETUTUMUCAH Y cy4ajy (haKTHUKe EKCIPOTpHjallije 3eMJbUIITA TPUITUKOM U3~
rpajiibe IMyTa y OIIITEM HHTEpECy, alu o0pasiokemne BpxoBHOT kacamoHOT
cyna Cpbuje mjenyje Aaleko yBjepJbUBHjE.

Onnydyjyhu o peBu3uju Ty>keHOT U3Bol)aua pajioBa Ha MPeCyay Ipyrocre-
MIEHOT Cy/a KOjOM je 0Baj Cy/1 00aBe3ao Hapy4Hola 1 u3Bohaya pajoBa j1a CoJu-
JTApHO TUIaTe TYKUOIY HAKHATy Ha UMe 3ay3eTOr Aujesa 3eMJbUINTa, BpxoBHU
kacannonu cyn Cpouje, ycajajyhu oBy peBusnjy, 3a pa3nuky of cyaosa y buX,
ucKJpyuyje npumjeny uiaana 207. 300 y KOHKPETHOM CIIy4ajy U KOHCTaryje:

,dnanom 207. 3akoHa 0 0OIUrallMOHUM OTHOCHMA MPOITMCAHA j€ COMMIapHa
OZITOBOPHOCT 32 MIPOY3POKOBAHY IITETY Y TOCEOHOM CIy4ajy KaJjia mTeTa HacTa-
He TpeheM nuily y Be3u ca u3BolemeM pagoBa Ha HermokpeTHocTu. OBaj unan
perynuiie camo MUTamke OATOBOPHOCTH 3a IITETY KOjy mperpre Tpeha nuna y
BE3U ca M3BolemeM pasioBa Ha HEMOKPETHOCTH, MOLITO U3BOheme pagoBa Ha
HETOKPETHOCTH MPEJICTaBIba CI0KEHY M UECTO OMACHY JETIaTHOCT 10 OKOJIHMHY,
1a je oBaj WiaH mponucyjyhu conuaapHy oroBOpHOCT Hapy4yHola U u3Bohaua
paJioBa 3a IITETy KOjy y Be3H ca U3BOhemeM pajioBa npetprie Tpeha numa omo-
ryhuo Tpehum JuiMa curypHujy HaKkHaly IITeTe U Ha Taj HauuH Behy npaBHy
CUTYpHOCT Y OCTBapuBamy IpaBa Ha HakHady mtere. Koa yrBphenor na je Ty-
xenu [ITI'TI ,,CaBa — berua® OJ1 IIpemeBo n3BoaMO pagoBe Ha acBaITHPAY
nyTa, 1o Hayory TyxeHor JII Jlupexmuje 3a rpal)eBUHCKO 3eMIbHIITE, YpOaHH-
3aM, myTeBe U crambene nociose OnmtuHe byjaHoBall, To ce y OBOM cliyuajy
HE MOXXe MPUMEHUTH oapenda u3 wiana 207. 3akoHa 0 00IMrallMOHUM OJIHO-
CHMa, jep ce Ty>KOOM He Tpa’ku HaKHaJa IITeTe KOjy CYy TY>KUOLU MPETPIIENN Y
Be3HU ca u3BohemeM pajioBa, Beh ce paau o Ty>KOM 3a HaKHay 3a TPajHO 3ay3e-
TH JI€0 IPEAMETHE Iapliese mpeMa TP>KUIIHO] BPEAHOCTH UCTE, Y KOjoj CUTya-
II1jH TipeMa oipeioama 3akoHa 0 eKCIIPOIIPUjalijH, BIACHUILIM UMajy MPaBo Ha
HaKHaJly Y BUCHHH TPKUIIHE BPEIHOCTH 32 O/1y3€TO PABO CBOJUHE OJ1 KPajHher
koprcHuka. Haume, npema ogpenbama 3akoHa 0 eKCIPONpHjalfju, Koje, Hako
ce He MOT'Y IPUMEHUTH Y CIIy4ajeBUMa KaJia Oly3UMambe WIH OrpaHHYCH-E Mpa-
Ba CBOjJHHE Ha HETIOKPETHOCTHU HHUj€ U3BPIICHO y MOCTYIIKY U HAa HAUYWH MIPOIH-
CaH OBHMM 3aKOHOM, BJIACHHUIIM MMajy MPAaBO HA HAKHAJY Y BUCUHU TPKUIIHE
BPEIHOCTH 32 OJIy3€TO IPAaBO CBOJUHE OJ] Kpajer KopucHuka. Mmajyhu y Bugy
HaBeJIeHO, a koJ yTBphenor aa je Tyxxenu IITITI ,,CaBa — benua* OJ] [Ipemre-
BO 01O HM3BOhau pasioBa U J1a HUje Kpajibu KOPUCHUK 3ay3€TOr Jieia IpeIMETHE
napuese TyXuiana, To, CyIpOTHO 3aKJbyUKy APYTOCTENEHOT Cy/la, UCTH HUje
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y o0aBe3u J1a Ty>KHOLMMa TUIaTH HaKHAaly 3a 3ay3€TH A€o IpeIMeTHE Mapliiee,
300r yera je mperMHauyeHa ApyrocTeneHa oyKa U OJUTy4eHO Kao y CTaBy PBOM
u3peke, npuMeHoM uiana 416. cras 1. 31117

Jakuie, 3a pa3nuky on fomahux cynoBa koju ce 6aBe TyMauemheM O0ura-
IIMOHOIIPAaBHUX MHCTUTYTA Y CBPXY JIOKAa3HMBama MAaCHBHE JISTUTHMAIIH]e Ha-
pyuHoLa, cMaTpaMo UCIpaBHUjUM cTaB BpxoBHor kacaruonor cyga Cpouje
KOjU JIPXKH 3 je Hapy4Hial ¥ HHBECTUTOP, Tj. YIPaBibad MyTa, Y KOHKPETHOM
ClJIyyajy MacUBHO JISTUTUMACAH jep je€ OH 3alpaBo Kpajibu KOPUCHUK 3ay3€TOT
JiMjeria 3eMJbUIITA.

3.3. 3aKOHCKE 3aTe3He Kamare

Jlyro BpemeHa je, mpBeHCTBEHO KoJ cyaoBa y Peryomuin Cprickoj, Ouio Ha
CHA3U CXBaTame Ja Ce 3aKOHCKE 3aTe3He Kamare Ha yTBpleHy HakHaay 3a (ak-
TUYKU €KCIIPONPHUCAHY HEMOKPETHOCT Aocylhyjy on AaHa Kaja je Ty>KEeHH CTy-
1O y TOCje]l Ha MPEAMETHUM HEKPEeTHUHAMA.

VY npakcH je To u3a3Bajio jeIHy HEMPaBUYHY CUTYAITU]y J1a, YKOJIHKO j€ Ty)Ke-
HH, IPEMjepa paau, CTYIIHO Y Iocje Ha HekpeTHrHama 1996. rogune?, a npu
TOME je TIpecy/aa, KOjoM je yTBpheHa (akThyka eKCIpoIpHjalrja TuX HeKpeT-
HUHA, TOHECEHA Y OBO] WJIM MPETXOIHO] ICIEHU]H, TY>KCHH JIyTY]j€ TBOCTPYKO
Behu M3HOC 011 M3HOCA HaKHAJE 3a U3BpIIEHY (PAKTHUKY EKCIIPOIIPHjaIn]y, jep
3aKOHCKE 3aT€3HE Kamare ayTOMaTCKH JIOCTH)KY BUCUHY IJIaBHOT Jyra.

TakaB crtaB je, MOHOBO, OO Be3aH 3a OOIUTallMOHO-TIPABHU UHCTUTYT HaK-
HaJIe IITEeTE U TO KOHKPETHO oApendy wiaHa 186. 300 kojoM je HOpMHpaHO J1a
ce o0aBe3a HaKHA/JE IITETE CMaTpa JOCIjeJIOM Ol TPEHYTKa HAaCTaHKa IITETe.

Mehytum, Ha Taj Ha4UMH ce, UCIOCTaBuhe ce Kao TayHO, CYIITHHCKHU
obecMUIIIJbaBao caM ITWJb IIpaBHE HOpMe W3 wiaHa 277. ctaB 1. 300, a koja
HOpMa IJIacH Jia Iy>KHUK, KOJH 33/I0I[HU ca HCIyHeHheM HOBYaHe obaBese, ay-
ryje nopez miaBHUIIE U 3aTe3Hy kamary. [loctaBuiio ce noruyHo nurame: Kako
je moryhe 51a HEKO 3aJI0ITHU ca HCIYHEHEM HOBUYAHE 00aBe3e ako Ta HOBUAHA
obaBe3a yorre HUje oapehena?

OcuM Tora, a umajyhu y Buy 11a ce mpuImKoM pjeliaBama MuTama GakTHd-
K€ EKCITPOIIpHjalije TPUMapHO MPUM]jehyje 3aKOH O €KCIPOIIPHjallijh Kao 1
ozpende 3akoHa 0 BAHITAPHUYIHOM MMOCTYIKY?’ KOje PEryJIHIILY MUTamke oapelu-
Barba HAKHAJIE 3a CKCIIPOIPUCAHY HEMOKPETHOCT?, M TO MPBEHCTBEHO OIPE/I-

25 Ipecyna BpxosHor kacarmoHor cyaa Cpouje 6poj Pes 5763/2018 ox 18.12.2019. ronune, https://www.
vk.sud.rs/, npucrymbero 19.12.2022.

26 Kao mTo je To ciaydaj y Be3u ca GpakTHIKOM EKCIIPOINPHjaliijoM MPHIMKOM H3rpaje myta dova —
VYerunpayva.

27 ,,Cnyx6enu racuuk Peny6mmke Cpricke®, 6p. 36/09 u 91/16.

28 Op wiana 157. o unana 164.
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Oy unmana 163 craB 1 koja riacu: “HakoH mrto yTBpau OUTHE YUH-CHULE, CYI
JIOHOCH pjeliemhe KojuM onpehyje o0k u 00uM, OTHOCHO BUCHHY HAaKHAJE 3a
EKCIPOIIPUCAHY HEIOKPETHOCT , 3aKJbyUyjeMo Jla ce HOBUYaHa 00aBe3a, y KOH-
KPETHOM CJIy4ajy BUCHHA HAaKHA/IE 3a eKCIIPONpPUCaHy HEMIOKPETHOCT, ozipelyje
O] CTpaHe cy[a.

[Morpermny npakcy HUKecTeneHux cyosa Bpxosuu cyn PeryOnuke Cpricke
je xonauHo ucnpasuo y [Ipecynu 6poj 94 0 I1 034124 21 Pes o 8.12.2021. ro-
IuHe y3 cibenehe o0pasiokeme:

»IIpema onpendu wiana 2. 3akoHa o excrponpujauuju (,,Ci. rmacauk PC*,
6poj 12/06,37/07, 66/08, 110/08 u 79/15), koja ce aHATIOTHO MIPUM]EHY]j€ U KOJI
(axTHUKe eKCIIpOoIpHjalyje, eKCIpOoNpHjalrja je 0y3UMakhe U OTpaHIuCHe
IpaBa CBOjUHE HA HETIOKPETHOCTH, Y3 IPAaBUYHY HAKHATY.

VY cmucny oapende unana 148. 3akoHa o BaHmapHU4HOM noctynky> (,,Ci.
rmacHuk PC*, 6poj 36/09 u 91/16) cyn HakoH IITO YTBpPAU OMTHE YMHH-CHHIIE
JIOHOCH pjeliemhe KojuM onpehyje o0k u 00uM, OTHOCHO BUCHHY HAaKHAJE 3a
EKCTPOIpHCaHe HEKPETHUHE.

Onpenbom unana 277. 3akoHa o oOnuramuoHuM ognocuma (“Ci. nmuct
C®PJ”, 6p. 29/78, 39/85 u 57/89 u “Ca. tnacauk PC”, 6p. 17/93, 3/96, 39/03
u 74/04, name: 300) nmponucaHo je, 1a Ty>KHUK KOjH 33/I0ITHH Ca UCTTYHECHEeM
HOBYaHe o0aBe3e, Ty’KaH je J1a IJIaTH 3aTe3Hy KaMmary, a carjlacHO oJpea0H uia-
Ha 324. ¥cTor 3aK0oHa, Ty)KHHK MaJ1a Y IOLbY, Kaj1a He UCITyHH 00aBe3y Y pOKy
opeheHoM 3a HCTIyHheHEe.

[Ipema pazio3uma JaTuM y MPBOCTENEHO] MPECYN, KOPUCHUK EKCTIPOIIPU-
jamuje je y o6aBe3u J1a TyKHUTeJby, y CKIany ca oapenoom uwiana 277. 300 u
ynaHa 186. ucTor 3akoHa, IUIaTH 3aKOHCKY 3aTe€3HY KaMaTy Ha JocyheHu u3Hoc
npeaMeTHE HakHaze, moueB of npecyhewa. Haume, o6aBe3a ucruiate HaKkHa-
JIe O] CTpaHe KOPHCHUKA (paKTUUYKe eKCIPONpHjalfje IpeMa paH1jeM BIacHH-
Ky EKCIPOIPHCAHNX HEKPETHHUHA, JIOCIHjeBa TeK, KajJa ce Ofpe/ld HaKHA/a Y
ckiany ca oxpenoom unana 148. 3BII, mro ynyhyje Ha 3aksby4ak, 1a KOpUC-
HUK EKCIIPOIIpHjaliije He MOXKe OUTH y JOLbH ca UCITYHBEHEM CBOje 00aBese,
CBE JI0 JIOCIjeJIOCTH HeroBe HoBUaHe 00aBe3e, LITO je Y KOHKPETHOM CIIyvajy
onpeheno nmpBocreneHuM pjeriemeM on 4.5.2021. rogune. CarnacHo HaBese-
HOM, OKOJIHOCT T'yOUTKa IT0Cje/ia Ha MPeIMETHUM HEKpeTHUHaMa, JaJleKo MpH-
j€ OTy4YMBamkao NPeAMETHO] HaKHA/IU, HUje OJl 3Ha4aja 3a OJUTYKY O 3aKOHCKO]
3aTe3HO0j KaMaTH, jep TYKUTeJbUIa HE MOXKe KPO3 CBPXY KaMaTe 3aXTHjeBaTu
OCTBapUBambe JIPyrux MpaBa Koja eBEHTyaIHO MOT'Y OUTH 3aCHOBaHa Ha TYOUTKY
10cje/1a Ha CTBapH, PaKTHIKOM SKCIIPOIPH]jAIMjoM, ITPHUje ucIiaTe HakHaae" >
29 Pujed je 0 OUMIIEHO] OMAIIIH, ¢ 0031poM J1a BpxoBHU ¢y naske utHpa oapende wiana 163. 3BII.

30 Ipecyna Bpxosnor cyna Pernyonuke Cpricke 6poj 94 0 IT 034124 21 Pes ox 8.12.2021. rogune. Tpe-
HYTHO HHj€ jaBHO JJOCTYIIHA.
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Ha oBaj Haunn BpxoBHU CyJ je yTuIao Ha yckiahuBame npakce gomahux
Cy[I0Ba ca IIPAKCOM CYyZ0Ba y PETHOHY, C 003UPOM Jla Ce U y MpecyJama THX Cy-
JI0Ba 3aKOHCKa 3aTe3Ha Kamara Jiocyhyje on naHa npecyhema.

Wnak, y mormiery yBOAHOT JIMjesia IUTUPAHOT 00pa3iokema, Ijije BpxoBHu
CyJl HaBOJIM J1a ce ofipeioe 3aKoHa O eKCIPONPHjallijy aHAJIOTHO IPUM]EHbY]y U
Koz (haKTHUKe eKCIpoIpHjalnje, Tpeda CTaBUTH pe3epBy 1 OUTH BpiIo 00a3puB
y ToM cityuajy. Haume, HempaBuiIHa CXOAHA IpUMjeHa 3aKOHa O eKCIPOINpHja-
LIUjU HAa MHCTUTYT (hakTUuKe excrpornpujauuje y Penyonumu Cpouju nmana je
32 TOCJbEINILY JOHOLICHE ayTEHTHYHOT TyMauemha oJjpeaada TaMOLIET 3aK0-
Ha O eKCIPOIPHjallljH1, & KOJOM HMPUIMKOM j€ eKCIUTMIIUTHO UCKJbYUYeHa MpH-
MjeHa M0jeIMHUX YIaHOBA OBOT 3aKOHA y CIIyYajeBUMa KaJia je 0/1y3UMarbe WIN
OrpaHUYEH-a MpaBa Ha HETIOKPETHOCTH U3BPILEHO O€3 CIIPOBEICHOT MOCTYIIKA
eKCIIpoIIpHjaLuje.

W nmpaBHa Hayka CTOjU Ha CTAHOBUIITY Ja Y MOjEeUHUM CIIy4ajeBUMa Ta-
KBa aHAJIOTH]ja y IPUMjeHH ofipe1aba 3aKoHa O eKCIPONPHjalujy U pelieBaTHUX
oapenada 3aKoHa O BAaHIIAPHUYHOM IOCTYIIKY, UMa 3a TIOCIJbeIUILy rpyOy moBpe-
Iy BIIaJIaBUHE TIPaBa, jep YMH-EHHIIA JIa Ce, aHAJIOTHOM MPUMjEHOM ofipesada
0 HMCILJIAaTH HaKHAJe 3a U3BPIICHY €KCIIPONpHUjalnjy, 1ocyhyje camo HakHaIa
3a U3BpLICHY (PAKTHUKY €KCTIPOIIPHjaliijy HEKpETHUHA, IPEACTaBba CBOjEBPC-
Hy Jieranu3anujy (GpakTuyke caMoBOJbE JIP’KaBHUX OpraHa off cTpaHe gomahux
Cy[10Ba U JOBOJH MX Y IOJIOXKA] 1a MOTY OMpaTu Aa JiM J1a HOKPEHY MPOIHCaH
MOCTYTIAaK EKCIPOTIPHjalinje UK Aa GaKTUUYKH 3ay3My 3eMJbUIITE, jep he y 06a
cllydaja MMaTu 3a UIEHTHYHY 00aBe3y — caMo Jla UCIUIaTe TPXKUILIHY BpHUje/i-
HOCT 3ay3eTe HeKpeTHHUHE. !

4. 3AKJbYHAK

[Topenehu nncTUTyTE hopManHe U pakTUUKE SKCIPOIPHjaIIH]je, MOKEMO
3aCHTYPHO MOTBPJIUTH Ja Cy €(EeKTH KOje UCTH MPOU3BOJIC jeHAKH, JOK Ce
CYIITHHCKA Pa3JIMKa OTJIe/Ia Y YMECHUIN Ja KON (PaKTUYKe SKCIPOIIPHjalnje
HUje POBEJICH MPOTHCaH 3aKOHCKH TIOCTYIIAK 32 OAY3UMakh¢ UM OTPAHNYCHE
MpaBa CBOjUHE Ha HETIOKPETHOCTHMA.

MehyTim, kao mpoayKT npakce EBporickor cya, mpuMjeHa HHCTHTYTa (hak-
THUYKE EKCIIPOIIpHjallrje Ol CTpaHe noMahmx CynoBa U Jajbe Haujaa3u Ha HU3
MOTEIIKoNa, a IMTO Y Kpajik0j JIMHUJHU PE3yATHPA HEY]eTHAYCHOM CYICKOM IMpa-
KCOM, OTHOCHO TIPaBHOM HeCcHTypHoIIhy.

31 Munom H. Tlpuna, ,,Excriponpujanuja kao npaBHE HHCTHTYT *, (Qokmopcka oucepmayuja, IlpaBHu
Gbakynrer Yausep3urera y Huury, 2016), 316-329. http://www.prafak.ni.ac.rs/files/disertacije/disertacija_
milos_prica.pdf, npuctymseno 26.10.2022.

92



Hejan [yeuh
DOAKTUYKA EKCITPOITPUJAIINIA V CYICKOJ ITPAKCHU

OcuM ounrieaHe YMbEeHUIIE /1 je JoMahuM cy1oBHUMa, HAPOUUTO HUXKECTe-
neruM, npakca ECJbII-a nzy3eTHa Henmo3HaHuUIa, MPaAKTUYHU MPoOIeMHu KOju
HACTajy NPUIMKOM pjelliaBarba CIIopoBa MOBOJOM IMPEAMETHOT MUTamba, Orvie-
Jlajy ce M y YHEEHHUIH J1a IOCTOje OrPOMHE HECarIaCHOCTH MPWJIMKOM NPHMjeHe
MO3HATHX MHCTUTYTA Tpal)aHCcKOr MaTepHjaliHOT [IpaBa y UJbY 3alITUTE MTPaBa
CBOJMHE JIUIIa KOjuMa je (pakTHUKH 3ay3eTa ofpeheHa HeMmOKPETHOCT.

Ty nomazumo 10 CyIITHHE caMmor mpobiiemMa MpakTHYHE IpUMjeHe, a TO je
CBOJE€BpPCHA XUOPUIHOCT OBOT ITPABHOT UHCTUTYTA. J[pyruM pHjeunma, ako y3-
MEMO y 003Hp CBE MPETXOIHO PEUEHO Y OBOM pPaJy, T€ CTaB IIPaBHE HAyKe J1a je
NpaBHU UHCTUTYT (TIpaBHA YCTAHOBA) CKYTI BUILE IPAaBHUX HOPMHU KOjH PEryIH-
Iy UCTU MpeaAMeT (MCTH JPYIITBEHH OJHOC), OH/Ia 3aKJbydyjeMO /1a je OCHOB-
HU IIpo0JIeM OBOI MPAaBHOT MHCTUTYTa yNPaBO YHMI-EHUIIA J1a HETOB CaJlpKaj
HUje Y MMOTITYHOCTH jacaH, OMHOCHO J1a HUje oapeleHo Koju je To ckyn gomahux
NPaBHUX HOPMU KOjU PETYIIUIIY OBaj MpeaMeET. Y MOKYIIajy JJa CUMILTH(UKY]e-
MO HaBEJIeHO, KOHCTaTyjeMo Ja y BehMHHU ciydajeBa, ¢ jeiHe cTpaHe, MPUIIH-
KOM pjeliaBama rnpoodsema (hakTuiKe eKCIponpHjalyje, CyI0BH IpUMjemY]y
o0JIMrallnOHONpPaBHE HOPMeE, KOje ce BehHHCKHU O/THOCE Ha MUTama IITETe, 10K
ce ca Jpyre cTpaHe 3a IOjeMHa MUTamka [M03UBajy Ha HOpMe cajJip)kaHe y 3a-
KOHY 0 ekcrporpujauuju. C TUM y Be3H, He ITOCTOjH jacHa IIPaBHa JIOTHKA KOja
Ou mpezcTaBibalia MyToOKa3 3a ofipehuBame Koje 3aKOHCKe ofjpende Ou ce mpu-
MjemhHBaJie HA KOHKPETHE MIPaBHE JIUJIeMe Y BE3H OBOT MHCTUTYTA, HETO Ce CBa
nuTama pjemanajy ad hoc, a mTo, Kak0 CMO Ka3ald, 3a MOCJbETUIy UMa Or-
POMHY IpaBHY HECUTYPHOCT.

OBo je caMo jeaH o1 HM3a pasJiora 300T Kojer MojeJUHU ayTOpU UHCTHU-
TYT (aKTHUKe eKCIIPOIpHjalije 03HayaBajy Kao yracHyhe BiaJaBUHE MIpaBa y
MaTepuju eKCIpoIpHjalrje U Mpeuiaxy 1a O 0Baj HHCTUTYT Tpebaso ,,3aHa-
BEK OJ[arHAaTH U3 MMO3UTHBHOT NPaBa, a Ha leHO MECTO BaJbajio O oOpa3oBaTu
CTPOTH PEXUM OITOBOPHOCTHU JpPKaBE 3a IITETY MPOY3POKOBAHY MPOTUIIPAB-
HHM ITOCTYIaleM CBOJUX OpraHa U CIIyOCHHKa 2, a ca KOjUM MUILJBCHEM Ce
TEIKO HE CIIOKUTH, aKO YBUIUMO ca KaKBUM MpolieMuma ce cBe gomahu cy-
JIOBU cpehy MPUIIMKOM MOCTYIamka y OBUM MPEIMETHMA, T€ KaKBe CBE MOCIbe-
JIMIIEe HaBeJIeHO POy3poKyje y JoMaheM MpaBHOM MOPETKY.

32 Ibid., 328.
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FACTUAL EXPROPRIATION IN JUDICIAL PRACTICE

Dejan Dugi¢™
,, Attorneys Cvijanovic“

Abstract: For a long time, there has been a controversial legal issue in the
court practice of Bosnia and Herzegovina that refers to the inviolability of one
of the basic human rights - the right to property, guaranteed by all leading
domestic and international legal documents.

One of the main reasons for the topicality of this issue for many years is
certainly the fact that this institute is not regulated by the domestic law. In
other words, there is no national law that regulates it, but it is an institute that
is a product of the case-law of the European Court of Human Rights, created
due to the need to find a fair solution for situations in which the deprivation
of property rights does not occur in the prescribed procedure, but the right of
ownership has been encroached upon by material actions to such an extent that
the titleholder of the ownership right is deprived of its substance, i.e. reduced to
the so-called bare ownership, without any possibility to use any authorizations.

The existence of a legal gap in domestic law had the consequence that in the
territory of Bosnia and Herzegovina, judicial practice struggled for many years
in dealing with numerous legal issues related to the application of this institute.

In this paper, we will try to perceive practical problems within the permitted
framework, to give a brief overview of the evolution of judicial practice in Bosnia
and Herzegovina, to refer to legal standpoints in the case-law of the European
Court of Human Rights as a basic guide for the actions of national courts, and
express personal opinion regarding the (im)proper application of this institute
by national courts.

Key words: factual expropriation, case-law of European Court of Human
Rights, judicial practice of national courts.

33 Legal intern, ,,Attorneys Cvijanovic¢“, email: dejan.dugic@advokaticvijanovic.com.
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MUJIAH HIKYIIHHR: OCHOBU KPUBUYHOI' [IPABA
CIEJUIBEHNX AMEPUYKNX JIP?KABA

(Ilpasnu chaxynmem Ynusepsumema y beoepaoy,
Eouyuja CRIMEN 53, 2021, cmp. 369)

Axanemuk pod. ap Muoapar H. Cumosuh'
[Tpod. 1p Mapuna M. Cumosuh?

[IpaBo Cjenumennx Amepuukux J[pxasa mpumnaia HOpOaUIH AHIIOCAKCOH-
ckor npaBa. OBaj BeJIMKM MPaBHU CUCTEM C€ 03HayaBa U K0 aHIJIOAMEPUUYKO
IpaBo WIIH, NAK, Kao common law sistem. Jlujenu HU3 KapaKTepUCTUKA ca Ipa-
BoM EHrnecke 13 Kora je 1 HacTao, aju je pa3BHO U HU3 COIICTBEHUX CBOjCTAaBA.

[Ipema enepannom cuctemy BiacTH, peaepaina (Tj. HALMOHAIHA) BIACT
U BJacT cBake o7 50 aMepruyKuX Jp’kaBa Ma HE3aBUCHO OBJamhemne J1a TOHO-
CH 3aKOHE M3 KPUBUYHOIPABHE OOJIACTH KOjU Cy MPUM]jEHUBU Ha TEPUTOPUJU
meHe jypucaukuyje. Takohe, cBaka apkaBa uMa oBiantheme 1a CIpoBOAU KpH-
BUYHE 3aKOHE KPO3 CBOj€ 3aKOHE O KPUBHYHOM ITOCTYIKY, U TO IyTEM CBOJUX
KPUBHUYHOIIPaBHUX areHiyja. CTora, y MHOIMM acleKTuma, noctoju 51 pazmu-
YUT KPUBUYHM NOCTYTIAK, 110 jeJ]aH 3a CBAKy JIp’KaBy M jeaH 3a (eaepanny jy-
pucaukiyjy. [lenecer u npyra jypucaukiuja je ocurypatna ogiykom Konrpeca
CAJl (Amanaman XXIII va YeraB CAJl) na ce oaBojeHo Tpetupa JucTpukr
Komnym0Ouja, koju uma noceb6an KpUBUYHU 3aKOH U 3aKOH O KPUBUYHOM ITOCTYII-
Ky, KOjU Cy OJIBOj€HH O]l MOCTYIKA KOjU ce MpUMjemYyje y cripoBohemy dene-
paTHUX KPUBUYHUX 3aKOHA Y 1I1]€JI0] 3eMJbU.

Behuna crpanux ayropa koja ce 6aBuiIa aMepHUUKUM KPUBUYHUM MOCTYTI-
KOM Mam€ IPOCTOpa je MOCBETHIIa UCTPAKHUBABY OCHOBHMX YCTaBHUX NPHUH-
IIUIIa Kao IITO je yjelnumbaBame JOKTpUHA, (pokycupajyhu ce, ymjecto Tora, Ha
BUXOBY NpuMjeHy. Tpeba pasymjetu na je Bill of Rights (npBux 10 amanamana
mwor cyna bocue n Xepuerosune, peloBHU WwiaH AKaJeMuje Hayka 1 ymjeTHoCTH BocHe
1 XepleroBute, peoBHU wiaH EBporicke akajemMuje Hayka 1 YMjeTHOCTH, HHOCTpaHH 4iaH Pycke aka-
JieMHje TIPUPOIHUX HayKa M PelOBHU wiaH bankaHckor Hay4yHOT HeHTpa Pycke akajemuje NpUpOIHUX
Hayka, miodrag.simovic@ustavnisud.ba.

2 Banpennu npodecop, cekperap y OmOyncmany 3a gjeny Peny6inke Cpricke, marina.simovic@gmail.
com.
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Ha YcraB CAD) npuMjenuB Ha (asze y HOCTYIIKY yKJbyueHe y UeTBpTH amaH/I-
MaH. [ToceOHO je BayKHO J1a ce MoBeJie pauyHa o y4ewy O ,,INI0JJOBUMa OTPOBHE
Bohke*. Tpeba 3anmaMTuTH IBUje KIbyuHe cTBapH: (1) 10Ka3M KOjH Cy HE3aKOHH-
TO NMpHOABJEEHH, KA0 AUPEKTAH PE3yNTaT UMajy Ja je HEMOJAECHO MOIHIIN]jCKO
aHra)XOBambE Pa3JIor 3a UCKJbYUeHe TUX JI0Ka3a U (2) 10Ka3u Koju Ccy 100ujeHH,
JTUPEKTHO WM UHAWPEKTHO, MOTY Takol)e OUTH MpeaMeT U3y3uMama, J0K Iojl
Cy THjeCHO MOBE3aHU Ca OCHOBHUM HE3aKOHUTUM aKTUBHOCTUMA. Y3 TO, Tpeba
00paTuTH NaXby Ha pa3InIUTe HAYMHE ,,[IPEKUAama JaHIa" 01 He3aKOHUTHX
pazimby 10 3aKOHUTHUX J0Ka3a.

[IpoyuaBame kpuBuuHor noctynka y CAJl y Benukoj Mjepu mpejacTaBiba
n3yuyaBame YCTAaBHOT IIpaBa, HapounTo oxinyka BpxosHor cyna CA/l. IToceban
3Hauaj UMajy ujeje u3HeceHe y MOAYyIapHuM (concurring opinion) M U3/Boje-
HuM (dissenting opinion) munuberuMa Bpxosaor cyna CA/l. OBe uueje uecto
nocTajy BehnHCKO CTaHOBUILTE 32 KACHH]€ OJUTyKe. 3aTUM, Tpeba oOpaTuTH na-
KIbY Ha Ha3uBe ojtyka BpxosHor cyna CA/Jl. 3a pa3nuky ofl mpeaMeTa y Koju-
Ma ce ynorpebsbaBa JOKTPHUHA [TPaBa YMjH je MPUMAPHHU U3BOP Y CYIACKHUM IIpe-
cynama (commom law doctrine) koja je 4ecTo MOAJIOKHA U3MjeHaMa, yCTaBHA
ofTyka BpxoBHOT cynia mpeicTaB/ba KOHauUHY pyjed y BE3U ca JaTUM [TUTAmbEM.

W3 paznnuntux pasinora, u 6pojame rmacosa y Bpxosnom cyny CA/l ce moxxe
MOKa3aTH Ba)KHUM U TIOHEKa/I j€ O] CyIUTUHCKOT 3Hadaja. [IpBo, 1yropouHa Bax-
HOCT OJUTyKe MOXKE€ 3aBUCUTH 0oJ1 BeinunHe Behune. Oiyka JoHeCeHa IIIacoBU-
Ma 5:4 HMje ucTa Kao oJuTyKa JoHeceHa ritacoBuma 9:0. JeHOTIIaCHO MUIITbEHE
gyecTo uMa Behy MopaliHy BpUjE€IHOCT Y JaBHOCTH U YHyTap IpaBHE 3ajeIHU-
11e HETO MUIIUBEH-E KOje je pe3ysTar THjecHe ojutyke. Jpyro, Opojame racosa
Jj€ Ofl CyIITHHCKOT 3Hauaja MpH ofpehuBamy npeceaHcKe BpUjeTHOCTH HEKOT
npeamera. [Ipenopydyje ce Takohe 1a ce Hayde CTaBOBU PA3IUUUTHUX CYJHja.

O amepr4KOM KPUBUYHOM IIPABY U KPUBUYHOM MOCTYIIKY HEIOBOJBHO 3HAMO
U IITO je MOX/1a M Hajrope, BpJio MOBpIIHO. Bjepyjemo na he HajHOBHja Kibura
,,Ocnoeu kpusuunoe npasa Cjeoursenux Amepuuxux [powcasa “, Op Muna-
Ha Llxynuha, pedosnoe npogpecopa Ilpasnoe haxynmema Ynusepzume-
ma y beoepady u cyouje Yemaenoe cyoa Penyonuke Cpouje, npoMujeHUTH
CTBapH U3 kopujeHa. OBa KibUra MpecTaBiba TEKCT MOHOTpadCKOr KapakTepa
nocseheH marepujanHoM u npouecHoM KpuBu4HOM rnpaBy CAJl, koje nako je
POAOHAYETHUK aHIIIOCAKCOHCKOT TpaBa yOoIIITe, 11a U aMEPUUYKOT KPUBUYHOT
npaBa Exrnecka, maHac cBakako MpeACTaB/ba HAjTUIIMYHH]ET MPEICTaBHUKA
aHITIOCAKCOHCKE KpUBUYHONpaBHE Tpaaunuje. Kao u cBaku paa xoju ce 6aBu
YIOPEIHUM IIPaBOM M OBa je MOHOTpadHja, MpHje cBera, HaMUjemhEeHa YUTAO-
IIMa KOjU TeXE J1a YIO3HABamhEeM Ca HbeHUM TEKCTOM, CTEKHY jelaH yIope-
HOIIPaBHM MOIJIe]] HA OCHOBHE crieluduuHocTH KpuBuyHOT rpasa CAJl, Te na
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TUME MOT'Y peajiHHje Jla OlMjeHe U JoMeTe Aomaher KpUBHYHOT IpaBa, mope-
nehu ra ca kpuBuuHuM npasom CAJL.

Momorpaduja canpxu 13 nornasiba, 01 TOra ce ecT OAHOCH Ha KPUBUYHO
MaTepujaIHo MPaBo, a celaM Ha MOCEOHM TMO MaTepHjaIHOT KpUBUYHOT ITPpaBa
Y KpUBUYHO nporecHo mpaBo CA/L.

OnimTy A10 MaTepujaTHOT KPUBUYHOT MIPaBa 3al0YUbEe M3JIarambeM O 10-
pujexiTy ¥ u3Bopuma kpuBuyHOT rpaBa CAJl, y3 o0jamimerne 3Hauaja - QyHKIuje
Hayesla 3aKOHUTOCTH (IIPBO MOIIAaBJbE), Y3 oce0aH OCBPT HA YCTaBHU U Melyy-
HApOJHOIIPABHU KapaKTep Havyesla 3aKOHUTOCTH U HbeTOBE OCHOBHE €JIEMEHTE Y
€BPOIICKOM KOHTHHEHTAJIHOM KPUBUYHOM IIPaBY, T€ pa3jIMKe y CXBaTamy Hauela
3aKOHUTOCTH Y aMEPHUYKOM U €BPOIICKOM KOHTHHEHTAJIHOM KPUBUYHOM IIPABY.

Jlpyro normiaBibe OHOCH C€ Ha OMNILTH 110jaM KPUBUYHOT Jjjesia y KpUBUY-
HoM npaBy CA/Jl. AyTop roBopu 0 OCHOBHUM eJIEMEHTHUMa OIIUTET 10jMa KpH-
BUYHOT JjeJia; MPOTUBIPABHOCTH KPUBUYHOT [Ijesia; OCHOBHUM CAAPKUHCKUM
aCIeKTUMa OMILTET [T0jMa KPUBUYHOT JIjeNa - jelaH 00JeKTUBHHU U jeIaH Cy0jex-
TUBHH €JIEMEHT Yy KOHCTPYKIIM]U KPUBUYHOT Jjena (actus reus u mens rea); ofi-
HOCY HEKHUX JIPYTHX Cy0jeKTUBHUX KPUBUUHOIIPABHO PEJIEBAHTHUX KaTeropuja
U mens rea eNEMEHTAa; 3aXTjeBy Kay3aJluTeTa - y3pouHa Be3a usmely paame u
NOCJbEMIIE KPUBUYHOT JIjelia Kao €JIeMEHT actus reusa, ooOyxaheHa mens rea
CEerMEHTOM KPUBHUYHOT JIj€J1a U OCHOBHUM CIIMYHOCTHMA U pa3inkama umelhy
omnurrer nojma kpusuyHor jjenay CAJl u'y CpOuju, y3 oCBpT Ha HeKa pjeliemna
U3 HBeMa4yKOI KPUBUYHOT ITPaBa.

VY tpehem nornasiby oOpahenu cy oapehenu noceOHU OOIUIIA OATOBOPHO-
cti y kpuBnyHoM nipaBy CA/Jl: o0jeKTUBHA M KOMaHJIHa OJrOBOPHOCT (HEIo-
CTOjame KOMaHHE OJITOBOPHOCTH Y KJITaCHYHOM Mel)yHapoHOM mpaBy, cyheme
jamaHCKOM reHepaiy JaMaluTy 1 HenpuMjemhHBabe KOHIeTTa KOMaH/Ie OJIro-
BOPHOCTH MPUIIMKOM cyhema 3a Macakp IIMBUJIA Y BUjeTHAMCKOM cexy Mu Jlaj).

UYeTBpTO NOIVIABJbE PETYIUIIE YUECHUKE Y KPUBUUHOM JIjelIy U MPETUMHU-
HapHa U HEKOMILJIETHA - HEKOMILJIETHPaHa KPUBUYHA [Ijella y KpUBUYHOM IIPaBy
CAJl. IloceOHa maxxma ayTopa ycMjepaHa je MOoKyIllaj KpUBUYHOT Jijesa, 00u-
Ke (Ca)y4eCHHUIITBA KOjH MPECTaBIba]y HEKOMIUIETHA - HEKOMIUIETHpaHa KpH-
BUYHA Jjeria v og0paHe y Noriey OBUX KpUBUYHHX Jijerna.

[Teto mornassbe ogHOCH ce Ha ,,On0paHe” Kao OCHOB KOjU Y KPUBUYHOM
npaBy CA/] uckibyuyjy mOCTOjalbe KPUBUYHOT Jjea U KPUBHUYHO TOBEHHE.
AyTOp M3a)ke TUIIMYHE KOHBEHIIMOHAIHE o10paHe y KpuBu4HOM mpaBy CA/l,
Ka0 OCHOBE HUCKJbYU€Hha II0CTOjamha KPUBUYHOT JjeNa: y3pacT YYMHUOLA KOjU T'a
YMHU HECIIOCOOHMM J1a OJIr0Bapa, MHTOKCHKaIMja yYUHHOIIA, TyllIeBHa OoecT
WIN TICUXUYKa opemMeheHoCT y BpujeMe U3BpIleHha KPUBUYHOT Jjena, MpH-
HYyJla, CTamke Kpajibe HyXKJe, IpaBHa U CTBapHa 3a0iy/1a, BUIOBE 0JJ0paHe Koju
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orpapaaBajy ynorpeOy cuje, ycTaBHU HMYHUTET U HEKe JIpyre popMe UMyHH-
TeTa, AjeJIoBame Hauena ne bis in idem, 3acTapjeioCT KPUBUYHOT TOBHEHA, 3a-
OparmbeHO IPOBOLUPAHE HAa KPUBUYHO [Ij€J10, TIOCTOjamkhe allnO1ja OKPUBIHEHOT,
NPHCTaHaK MOBpHjeljeHOT Ka0 000paAHA y KPUBUYHOM PABY U 3HA4aj OCHOB-
HHUX HEKOHBEHI[HOHAITHUX 000OpaHd.

[ecTo nornassbe 10HOCH ,,KpuBHUHE caHKIUje y KpuBU4HOM paBy CA /I
y KOM€ ayTop UCTpaxKyje U MpUKasyje pa3Boj CUCTEMa KPUBUYHUX CaHKLHUja Y
kpuBuuHOM TpaBy CA/l, cCBpXy Ka3He, OCHOBHE BPCTE KPUBUYHUX CaHKIHja,
oIMjepaBame Ka3He, CMPTHY Ka3Hy, aIT€pHATUBHE KPUBUYHE CAHKIIM]€ U jaBHE
peructpe ocyheHux 3a KpUBUYHA Jjena.

IToceOHu Mo MaTepHjaIHOT KPUBUYHOT TpaBa Cap>KU TPH MOTIABIba.

Cenmo normiaBibe YBOJM YUTAOIE Y OCHOBHE KaTeropuje KpUBUYHUX Jije-
na 'y kpuBuuHoM npaBy CA/l, y3 HallOMeHy Jla y aMepUUKOj KPUBUYHOIIPABHO]
TEOPHjH HE MOCTOJU CTPUKTHA I0J]jeJIa MaTePHjaTHOT KpUBUYHOT [TPpaBa Ha OIl-
Ty U noceOHu Auo. OCHOBHE BpCTE KPUBUYHMX AjeNia, Y (heHOMEHOIOIIKOM
cMHuciy, y kpuBuuHOM nipaBy CA/ cy: KOHBEHIIMOHAIHA KPUBUYHA JijelIa, KO-
HOMCKa KpUBHMYHA Jjesia, KpUBUYHA Jjella OPraHU30BaHOT KPUMHUHAIUTETA U
MOJIMTUYKA KPUBUYHA JljeJIa U TEPOPHU3aM.

KpuBuuHa jjena npoTuB JUYHOCTH y KpuBU4YHOM npaBy CA/J] npeamer cy
aHaJIM3€e y OCMOM I0TJIaBJbY, KOj€ CE€ OTHOCH Ha OOJIMKE YOUCTBA - JINIICHA KH-
BOTa YOBjeKa, KPUBUYHA JIjeJIa pa3HOBPCHUX Hamaa y KpuBHuHOM npaBy CAJ|
Y KpUBHUYHA JijeJia POTHUB MOJIHE cl1000e (CeKCyalH! JICIUKTH).

JleBeTo NoIIaBbe Cap>Ku KpUBUYHA Jijesia IPOTHB UMOBUHE Y KPUBUYHOM
npaBy CAJl. Aytop naje cBoje Buhjeme 0 MOCTOjarby TPU OCHOBHA TUIA KPH-
BUYHHUX JIjeJa MPOTHB UMOBUHE y KpuBruuHOM npaBy CA/l. IIpeamer ananuze
cy: kpaha, npoBaiHa kpala kao Bui ,,Benuke kpahe* u npoBaiia - o0Hjame, BU-
HIeCTPYKH ITOBpAT YYMHUIIALA Kpal)e Ka0 OCHOB MOOIITPEHOT KaXKibaBamba, pas-
00jJHUILTBO, U3HY/AA U Kpal)a Kao olITe - KOHCOJIMI0BAHO MMOBUHCKO KPUBHYHO
njeno y Moneny Kpusuunor 3akonuka CA/I.

Jlno xoju ce onHocu Ha ,,KpuBuuHo mpouecHo npaBo CA /I 3anounme ca Jle-
CEeTUM NOINaBJbeM ,,[lopujexiio, U3BOpU U OCHOBHE KapaKTEPUCTUKE KPUBUYHOT
noctynka y CAJ[“. ¥V ¢oxycy nnTepecoBama ayTopa cy 1 OCHOBHE yIOpEaHE
KapaKTepHCTUKE aIBEP3UjaTHOT KpUBUYHOT nocTynka CAJl v TUIUYHOT - KJ1a-
CHUYHOT KOHTUHEHTAJHOT €BPOIICKOI KPUBUYHOIIPOLIECHOT CUCTEMAa, OCHOBHE
pasnuke u3mely kpuBuuHOT noctynka CAJl 1 KOHTHHEHTATHO-EBPOIICKUX KPH-
BUYHMX MOCTYTIaKa, T€ OCHOBHA ITpaBuiIa KpuBuuHoOTr noctynka CAJly ogHocy
Ha KpuBUYHU noctynak CpOuje nu Moryhu yTuiaj aMepudkux KpUBUYHOIPO-
LIECHUX pjeliema Ha peopMy KpUBUYHOT noctynka Cpouje.
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Jenanaecro nornassbe ,,OCHOBHA JJOKa3HA MPaBUiIa Y KPUBHYHOM MOCTYTI-
Ky CAJI* mpukasyje u mpaBuia 0 OrpOMHOM 3Ha4ajy Hayesla HeMOCPEeIHOCTH
y KPUBUYHOM TOCTYITY YOIIIITE U y IOKa3HOM KPUBUYHOM IPOLIECHOM IIPaBY,
TEpeTy J10Ka3MBamba y KPUBUUYHOM MOCTYIKY, JOKa3HO] KOHLENIHU]H O TI0/0-
BUMa OTPOBHOT JIpBETa Y KPUBHYHOM MOCTYTIKY, HCKa3y CBje/loKa Kao J0Ka3zy,
3Hay4ajy ¥ JJOMETy Hayelsla UCTUHE Y KPUBUYHOM MOCTYTIKY [TOBE3aHO Ca OCHOB-
HUM JIOKa3HUM MpaBUJIMMa - OTHOC UCTHHE U TepeTa JOKa3MBamba U CIelnja-
HUM HCTPAKHUM T€XHUKaMa, OJHOCHO IMOCEOHUM J0Ka3HUM paamama y CAJ|
(TajHU aynno W BUAEO HAA30P U MPUKPUBEHH UCIHETHUK).

JBanaecto nornasJise (,,Mjepe 3a 00e30jeheme npucycTBa OKpUB/HEHOT Pain
cybhema 1 TokoM cyhema y CAJl*) npunana uznarambuma o JeMCTBY U IPUTBOPY;
JEMCTBY - KayIlij1 Kao PaBUILY, a JUIIEHY CI000€ - IPUTBOPY Kao U3Y3EeTKY;
UCTOPH]jCKOM pa3Bojy jemcTBa y CAJ] 1 1,eroBOM YCTaBHONIPABHOM YTEMEIbEIHY;
OoCHOBHUM BpcTama jeMcTBa y CAJ] u MmoryhHOCTH KOMOMHALIM]E pa3TUUYUTHX
Mjepa paau o0e30jehuBama MpUCyCTBa OKPUBIJHEHOT U OCTBAPHBAA JIPYTHX
IUJbEBa KPUBUYHOT TOCTYIIKA, T€ KOMEPLHjaTHOM JEMCTBY U MPOQecruoHal-
HUM jeMIIUMa Y KPUBUYHOM IMOCTYTIKY.

3a1mu 110 KibUre (TPUHASCTO MOIVIaBIbe) pe3epBucaH je 3a ,,Cydjexte u
ToK KpuBHUYHOT noctynka y CAJI*): ocHOBHE cy0OjekTe, cTaaujyMcku (pa3Hu)
KapakTep KPUBUYHOT TMOCTYIIKA, XalIlIekhe OCYMIHUEHOT, MOCTYMNAK Ipes Be-
JIMKOM TOPOTOM U MPETMMHUHAPHHU MPETPEC, POUMIITE 3a U3jalllbaBambe ONTY-
KEHOT 0 ONTYKOH, CIIOpazyM O MPHU3HakY KPUBUIIE, TOPOTHO cylheme u xandy
U HEKe JIpyre MpaBHE JIMjeKOBE Y KPUBUUHOM MOCTYIIKY.

Capxa oBe MOHOTpaduje HUje camo Jia ce leHU YUTAOIH O0Jbe YIIO3HA]y ca
MaTepujoM KpUBUYHOT TpaBa Koje ce npumjemyje y CAJ] 1 0CHOBHUM MHCTH-
TYyTUMa KPUBUYHOT MaTepUjaTHOT ¥ KPUBUYHOT MPOLIECHOT IpaBa OBE JprKa-
Be, Beh Ja, 11To je moceOHO BaKHO, yoUe KOje Cy OCHOBHE pa3jMKe, ajld U HeKe
cinyHocTH u3Mely kpunyHor npasa Cpouje u kpuBuuHor npasa CA/l. Kao
ILITO TO TIPOM3JIa3H U U3 TEPMUHA YIOPEOHO NPABO ¥ YNOPEOHONPABHU MEMOO,
paji y OCHOBH capsku onpeheHa nopel)erpa peneBaHTHHX MPaBHUX HHCTUTYTA
U MeXaHH3aMa KPUBUYHOT MpaBa, KaKo MaTepHjajHOr, Tako U mpouecHor. Taj
TEKCT je MPUKIIAZaH U Ja yuTaouuma oMoryhu na 3axBasbyjyhu ynosHaBamwy
ca KOHKPETHUM CTPaHUM IPaBHUM CHCTEMOM, & HCTOBPEMEHO U y3 IT03HABAHE
nomaher npaBHOT CUCTEMA U €BEHTYaJTHO HEKUX JPYTUX MPABHUX CUCTEMA KOjH
NpUIa1ajy APYradujoj MpaBHOj TPAIULIM]H, yOU€ OCHOBHE Pa3iIMKe, ajli U HeKe
penieBaHTHE CIMYHOCTH U3Mel)y pa3inuyuTuX yHOpeJHONPAaBHUX CUCTEMA.

Kana je pujeu o marepujamHom kpuBndHoM mpaBy CA/Jl, untaouuma y Cp-
6uju 61 Morvia OUTH UHTEpecaHTHA OpOjHA HOPMATHBHA PjelIeba, O/ KOjUX HeKa
UMajy 1 ofpeleHe CIMYHOCTHU ca KpuBUYHUM IpaBoM Pery6nuke Cpouje, 1ok ce
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Heka OuTHO pasnukyjy. HapaBHo, pasnuke cy unak nanexo Behe kaza ce paau o
KpUBUYHOM IporiecHoM npaBy CA/l, koje npezcraBba THTMYHOT MPEJCTaBHUKA
a/IBepP31jaTHOT KPUBUYHOIIPOLIECHOT CUCTEMA, KOjU MHAYe, MOCIeIbUX Jele-
HHUja OCTBapyje CHa)KaH yTHIIa] U HAa HEKA €BPOICKO-KOHTUHEHTAJIHA KPUBUY-
HOIIPOIIECHA 3aKOHO/IaBCTBA. TakaB BeoMa CHaXKaH yTHLIAj ce, IpHje CBera, OCT-
Bapyje Ha KpUBUYHOIPOIIECHA 3aKOHO/IaBCTBA HEKAIAIIbUX COLM]aTUCTUIKUX
IpaBa. ¥3 To, HEKe eBPOIICKEe KOHTHHEHTAIHE pKaBe yBee ¢y OpojHe ajiBep-
3MjajHe eJIEMEHTE y CBOj€ KPUBUUHE MOCTYTIKE (IIOIYT CIIOpazyMa O IpU3HAbY
KPUBHUYHOT jjesa), ajlu Cy, IPUTOM, 3aJprKajie WIN YaK 3HaTHO Ojayasie u 3Ha-
YyajHe HHKBU3UTOPCKE €JIEMEHTE, 1a Cy ’UXOBHU KPUBUYHH MOCTYIILHN MTOCTAIN
YeCcTO U MjelllaBuHA a/IBEP3UjaAIHUX U MHKBU3UTOPCKUX elleMeHaTa. YIJIaBHOM,
Kako HcIpaBHO npumjehyje ayTop, TEHKo je y KoHTHHeHTalHo] EBponu yo-
YUTH TUT KPUBUYHOT TOCTYIIKA KOjH j€ u3pa3uTo uiu 6ap y Behoj mjepu, cymi-
THUHCKH CIIMYaH KpuBUYHOM noctynky CA/Jl, He camo 300T Tora IITO ¢e pHjeTKO
raje y KOHTHHeHTaiHoj EBpornu oap:kaBajy kinacuuHa nopoTHa cyhema, Beh u
300T TeXHe J]a ce MjEeLIaBHHOM pjellekha U3 JOMEHa a/IBEP3UjaIHOT U KOHTH-
HEHTaJIHO-€BPOIICKOT' MOJIENa, HAallpaBe HEKH ,,OpUTMHAIHU MOJEIH, ILITO ce
0 MIPABUITY, CBOJIM HA CBOjEBPCHE HEYCIjelie ,,eKCIIepuMeHTe .

Yuraouuma y Cpouju he ynoznasamwe ca kpuBuuHuUM 1ipaBoM CAJl 6uty nH-
TepeCcaHTHO, TOCEOHO Y KOHTEKCTY CBOjEBPCHE ,,(hame* 1a je KpUBUYHHM MTOCTYIAK
Peny6ruke CpoOuje, ycTpojeH o cana Baxxehem 3akoHUKY 0 KpUBUYHOM TTOCTYTIKY
u3 2011. ronune (4uja je 1jenoBuTa npuMjeHa 3amnouvena 2013. roguue), HeKa Bp-
cTa ,,aMePUYKOT WM ,,aMEePUKAHM30BAHOT* KPMBUYHOT MOCTYIKA, ITO HAPABHO,
HHje TauHo. Hanme, kpuBuuHM noctynak CpOuje, Koju ce BOAU npeMa MpaBuiIuMa
Bakeher 3akOHMKa O KpUBUYHOM TTOCTYIIKY, j€/IHA j€ BPCTa ,,xuOpHIHE TBOPEBUHE
KOja Ce cacTOjH y MjellIaBUHU HEKHX a/IBEeP3HjTHUX U MHKBU3UTOPCKUX KPUBUYHO-
HPOLIECHUX 00MIBEXK]a, Y3 00MIbE MAbUX WM BEhUX MPAaBHO-TEXHMYKKX Iperiaka’.

AyTop yro3opasa J1a cy OUTHH aJIBep3UjaTHHA €JIEMEHTH IIO3UTUBHOT CPIICKOT
KPUBHYHOT MOCTYTKA IOHEKJIe (OPMaIHO CIMYHU HEKUM HHCTUTYTHMA U3 KpH-
BuyHOT noctynka CA/l, anu cy oHM unak, Hajuenthe u3pasuTo ,,KO3MeTUIKOT*
KapakTepa U He yTU4y Ha CyIITHMHCKU KapakTep Bakehe KpUBUUHE MPOLEAYpe
y PerryGnui Cp6uju (To je, Ha mpuMjep, moceOHO ymaajbUBO Kaja ce paau o
OCHOBHOM, OJIHOCHO YHAaKPCHOM MCIHUTHBAamYy CBj€JIOKAa HA TIIABHOM TpETpe-
cy). C npyre cTpaHe, cMaTpa ayTop, HEKHM MHKBHU3UTOPCKU €JIEMEHTH KpUBUY-
Hor noctynka Cpbuje, Ha XKaJloCT, IPUIMYHO CY HEAEMOKPATCKOT KapakTrepa
U CYyIITHHCKHU caJia Baykehu KpUBUYHU MOCTYNAK YUHE BUIIIE HHKBU3UTOPCKUM
HEro HeKaJallkbh 3aKOHUK O KPUBUYHOM MOCTYIKY (YTeMeJbeH Ha KpUBUYHO-
npouecHoj Tpaaunuju u3 106a COPJ), mTo je moceOHO TUIMUYHO Kada ce paau
0 MoryhHOcTUMa OJCTyNama Of] Hauesa HeTOCPEIHOCTH.
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Kana je pujeu o marepujamHom kpuBuuHOM mipaBy CA/l, untaouu cy y npu-
JIMIIM J]a youe Kako HeKe BEeJIMKE Pa3lIuKe, Tako U oapeleHe OUTHE CIMYHOCTH
u3mel)y marepujannor kpuBndHor npasa CAJl u cprckor MaTepHjasHOr KpH-
BUYHOT IpaBa. MIHTepecaHTHO je U Aa MarepujaiaHo KpuBuuHO npaBo CAJL, 3a
pasnuKy of BehrHe eBpONCKMX KOHTUHEHTATHUX KPUBUYHOIIPABHUX CHCTEMA,
YeCTO MMa je/laH HaIvIallleHO Ka3yUCTHYKH MaHHUp, MOceOHO Kaaa ce pajau o
KOHKPETHUM MHKpUMHUHALIjaMa.

Y MoHorpaduju ce moceOHO MHCUCTUPA U Ha pa30ujamy oapeheHux crepe-
OTHUIIa KOJU Y CPIICKOj JaABHOCTH IIOCTOj€ Y OAHOCY Ha HEKEe MHCTUTYTE aMepuy-
KOT' KpUBHUYHOT TIpaBa, IIITO je TO TOCEOHO TUITUYHO Yy CIIydajy HyXHe oJ0paHe
U IPOIIUPEHUM MOTryhHOCTHMA 010paHe y aMepUYKOM KPUBUYHOM IIpaBy, Kajia
je y nutamy ,,0n0paHa oMa - KyhHor npara“ (yremesbeHo Ha castle doctrine)
IITO je HaBEJIO HeKe paJMKaliHe KpUTHYAPE CaJalllber KOHLIENTa Hy>KHe 0710pa-
He y KpuBnunom 3akonuky PemyGnuke CpOuje na ce 3anoxe 3a JaBame 1pa-
Ba BJIACHUKY CTaHa Ja ,,pyTHHCKH JIMKBUIMPA IPOBAHUKA U CII., TO3UBajyhn
ce MPHUTOM J1a ,,TakBa npaBuia nocroje y CAJ[* u y HeKuM JIpyTuM Jip:kaBama,
IITO HApaBHO HUje OaIl Tako U WTOo ce, u3Mel)y ocrasnor, JeTajbHo o0jammbaBa
y OBOj KEbU3H.

Kmura he menum unraourma omoryhutu ia ce 00sb€ yro3Hajy ca KpuBU4-
HUM 1ipaBoM CA/l, ka0 TUIMMYHUM MPEACTaBHUKOM AHITIOCAKCOHCKOT KPUBUY-
HOT TpaBa U 0oJbe carenajy u KpuBuuHornpasau cuctem Cpouje. Taxko je, 3a-
xBasbyjyhu nopehemy ca cuctemom apyre Apxase, a HAPOUUTO Kajia Taj APYTH
KPUBUYHOIPABHU CUCTEM MPHUIAA MOTIYHO CYIPOTHO] KpUBHYHOIPABHO] Tpa-
LK1, MoTyhe peanHuje OLMjeHUTH 1 ToMahy KpUBUYHOIPABHU CUCTEM, KaKO
ca CTAHOBHMIITA HETOBUX BPJIMHA, JIM TAKO U y MOIVIely HEKUX IMOTEHLUjal-
HUX HepocTraraka. Kibura jou jeaHoM noTBplyje 1a pa3iuuuTe NepCrneKTHBE O
onHocuma kpuBu4HOT npasa usmely CAJI u Peny6nuke Cp6uje Mory Ganuru
HOBO CBjeT/I0 Ha (pyHKIMOHHCamke Baxkeher KpuBuyHOTr 3aKoHMKA U 3aKOHUKA
0 KpUBUYHOM nocTynky PenyOnuke CpOuje, Te 1a ce y npouecy lUXOBUX U3-
Mj€Ha U JIOIyHa CBU CYIMOHUIM Tpeda /1a ociamajy Ha JIerallHu MPoLec U Jie-
rajiHe apryMeHTe, Kopucteh je3uk mpasa.

3aKkJby4HO MOKEMO Ka3aTH Jia je OBa MOHOTpadHja 3HauajHO Jjelio Koje Ha
ayTOPUTATHBAH U apryMEHTOBaH HaYMH MPOTOBapa O M3y3e€THO Ba)KHO] M UH-
TpuranTHoj TeMu. [Ipodecop lkynuh je TemessuTo 06paano NpeAMETHY TeEMY
U KEbUTa MIPeJ] HaMa HECYMILHBO MPEICTaBIba BpHjeJaH JOIPUHOC KPUBHUHOM
IpaBy, a 3aCUTYPHO j€ je1aH Ol BEJIMKUX HACIIOBA CaBPEMEHOI KOMIIapaTUBHOT
npasa yorre He camo y Peny6muim CpOuju. AyTop je Boaehu mo3znaBanai
oBe Temaruke y Penyonuiu Cpouju, ma oBy MoHOTpadujy IpernopyydyjemMo mu-
POKOM KpyTy CTpyUHakKa, IOCeOHO MpaBHE MPOBEHU]jSHIIN]eE.
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[Ipod. np Unuja babuh, npod. np Pagenko Joranosuh:
['PABAHCKO ITPABO, KIbUT'A 2 - CTBAPHO ITPABO
(ITpaBHu dakynter YHuBepsurera y bawoj Jlyuu, 2020, ctp. 452)

Bocubka Uyopunosuh Cramenuh, ma'

1. VBox

Crynentuma IIpaBHor ¢akynrera Yauepsurera y bawoj Jlynu (a u mmu-
POj aKaJaeMCKO] 3aj€THUI U CTPYUHO] jaBHOCTH) o 202 1. rognHe J0CTyTaH je
yubenuk ['pahancko npaso, Kmura 2 — CtBapHo npaso, aytopa npod. np Mnuje
babuha u pod. np Panenka Joranosuha. 3ajeqHo ca ynbenukom ['pahancko
npaBo, Kiura 1 — YBon y rpahancko npaBo o6jaBsbennM 2018. roaune ox1 cTpane
UCTHUX ayTOpa, OBaj YIIOSHHK MPeCTaBIba IjeJIMHY KOja YNHHU CaIP’KUHY HaCTaB-
Hor nipeaMeTa [ paharcko npaBo koju ce n3yuyana Ha [IpBOM IIUKITyCy OCHOBHHX
cryauja Ha [IpaBHOM (akynrery Yausep3utera y bamwoj Jlynu. UctoBpemeno,
yHOEHHK je CacTaBHM JHO IIKpE JUTEpaType 3a HacTaBHU npeameT IIpaso pe-
THCTpa HEMOKPETHOCTH KOjU ce n3ydyaBa Ha J[pyrom HUKIyCy CTyAuja, OXHOC-
HO 3a HacTaBHU npeamMeT IlpaBo o6e36jehema nmorpakuBama Koju ce u3y4ana
Ha Tpehem muknycy cryauja IlpaBror daxynrerta.

3a yi6enuk ['pahancko npaBo, Kiura 1 — CtBapHO mpaBo ca curypHouhy
MoxeMo pehu 1a je Beh ayro BpemeHa HIueKuBaH, jep je To npBa Kiura y ¢pop-
Mmary ynoeHuka Ha nmpoctopy Penybnuke Cpricke, anu u bocue n XepueroBu-
HE U3 cTBapHoNpaBHe obOnacty. Ciry4ajHO WM HaMjepHO, YIIOCHHUK Ce Halllao y
HITaMIIU Ha JI€CETOTOMILHILY O] CTyllama Ha CHary 3akoHa O CTBapHHUM IIpa-
BuMa y PenmyOnuuum Cprickoj. Y oBom pykonucy oOyxBaheHH ¢y CBH MHCTHTY-
TH CTBAPHOT IIpaBa IpeMa pjeniemhbuMa U3 3aKoHa O CTBApPHUM MPaBUMa, alld U
onpehena pjemema u3 3akoHa o mpeMjepy u karactpy Penyomuke Cpricke, y
OHOM JIHjeTy KOjH C€ OTHOCH Ha jaBHE €BUJICHIIH]E O HETIOKPETHOCTUMA.

VY cknagy ¢ npoeCHOHAIHOM €THKOM U3pajie KOayTOPCKOT Jjeria, Ha OBOM
MjecTy Tpeba uctakHyTH jaa je npod. ap Mnuja babuh nanucao cibenehe nuje-
noBe yioenuka: [lojam n oOusbexja cTBapHOr npasa, [IpaBo cBojune (ITojam,
Hcropwujat, Canpxuna, JleprBaTuBHO CTHLIAHE, 3aKOHCKO MPABO Mpede KyIoBH-

1 Bumu acuctent [IpaBHor ¢akyntera Yausepauteta y bamoj JIymu. Mmejn-aapeca: bosiljka.cubrilovic-
stamenic@pf.unibl.org.
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He, Hanmonanusanuja v Apyru HAUMHY O1y3UMarba CTBApH U TpaBa, 3alliTHTA U
npecTaHak rnpasa cBojuHe, CycBojuHa, 3ajeJHIUKa CBOjUHA); 3aI0KHO MPaBo,
Cayx6enoctu u Peannu (crBapun) tepetu. [Ipod. np Pagenxo Joranosuh Ha-
nucao je cibeaehe nujenose ynodennka: Jp>xaBuna, Orpanndera npaBa CBOjUHE
(Yorrre u Cycjencka mpasa), OpuruHapHO CTUIamke paBa cBojuHe, CBojuHA
Ha MOCeOHOM JjeNly HEMIOKPETHOCTH — €Ta)KHa CBOjUHA, JaBHa cBOjuHa, [Ipa-
BO rpaljema 1 JaBHe eBUICHIIH]e HEOKPETHOCTH.

Penensupame yi0eHUKa U3BPIIUIN Cy PEHOMHPAHU MPABHU MUCLHU U3
rpahanckonpaBHe obnactu - npod. ap dymko Menuh, cynuja YeraBHor cyna
Peny6muke Cprcke u npod. ap Huna [Tnanojesuh, penosuu npodecop IIpas-
Hor Qakynteta YHUBep3uretTa y Kparyjesity.

2. Kommnozunuja

Beh npu npBoM morneny Ha caapikaj ynoenuka I'pahancko npaBo, Kmura
1 — CTBapHO TpaBO, YMTAJIAI] MOXKE JIa YOUU CABPEMEHY CUCTEMATHKY Y U3J1a-
ramy, T¢ UCIPABHOCT METOJIOJIONIKOT MPUCTYTIA TP 00paJd HHCTUTYTa KOjU
MpuUnaaajy CTBapHOINpaBHoj Matepuju. Kommnosuiujy yndenrka unne: [Ipearo-
Bop (17), Ckpahenuma (18-22), Te V aujenoBa y KojuMa Cy aHaJIM3UPaHU CBU
WHCTUTYTH CTBApPHOT NpaBa.

VY 00jeKTUBHOM CMUCITY, CTBAPHO MPaBO je A10 rpahaHcKoT mpasa, a mpe-
CTaBJba CKYII TPAaBHUX HOPMH rpal)aHCKOT IpaBa Koje pery/uiny oqHoce uzmely
JbYIIH, TIOBOZIOM CTBapH U ofipel)yjy ko cy nmaoru npasa Ha iuMa. Cy0jeKTHBHO
ImocMaTpaHo, CTBAPHO MPaBo je rpahjaHcko mpaBo Koje CBOT MMaolia opjarthyje
Ha HEeTIOCPEIHY MIPaBHY BJIACT Ha ofipel)eHnM cTBapuma. Y npBom aujeny yuoe-
Huka (25-50) ynpaBo cy oopahena nurama kKoja ce OJHOCE Ha 1MojaM, O0nJbe-
xja u monjeny CTBAPHUX TTPABA, kako je 1 HOpMUPAHO MaTHYHUM 3aKO-
HOM O CTBapHUM TIpaBUMa, 3aTUM I10jaM | TOJIjejIa CTBapH, a 3a Kpaj OBOT JIHje-
Jla YKpaTko cy oOpaleHe xapTuje 011 BpHjeIHOCTH, Kao MoceOHe BPCTE CTBAPH.

Hpyru nuo yuoenuka (53-85) mocsehen je JIPPKABUHMU (ocjen, possessio)
Kao (haKTHYKO] BIacTH Ha cTBapu. [lopen nsnarama aeduHULIA]jE TTOjMa JprKa-
BUHE W yKa3WBama Ha JHUCTUHKIM]E ca MHCTUTYTOM IIpaBa CBOJUHE, Ca KOjOM
ce IpykaBUHA HEPHJETKO MOMCTOBjehyje, ayTop aHanu3upa u cy0jeKkTe U 00jeKTe
(mpenmeTe) apyKaBUHE, BPCTE, CTUIAE, IPEHOC U NMTPECTAHAK JIP’KAaBUHE aJIU U
o0muke 3amTuTe (Ty)0€e 1 JoMmyITeHa caMOTIoMoh).

[enTpasnu muo yiioeHnka mocseheH je HajcBeoOyXBaTHH]€M CTBAPHOM TIpa-
By — MpaBy cBojuHe. [IpaBo cBojuHE, Kao HajBHIIA TPaBHA U (haKTUYKA BACT HA
COIICTBEHO] CTBapH M HeHU KBaIM(hKOBaHU 00HIm oOpahenu cy y Tpehem nuje-
ay (89-265), Te je oBaj auo noaujesbeH Ha V miasa (I rasa: [IPABO CBOJU-
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FBocuwka Yyopurosuh Cmamenuh, ma
I'PABAHCKO TTPABO, KIbUT'A 2 - CTBAPHO ITPABO

HE; Il rnaBa: CYCBOJHWHA; 11l rnaBa: 3AJEJJHUYKA CBOJUHA; IV rnaBa:
CBOJUHA HA ITOCEBHOM JIMJEJIY HEITIOKPETHOCTHU — ETAXKHA
CBOJMHA; V mmasa: JABHA CBOJ1HA).

OcuM cTBapHHUX IpaBa Ha CONICTBEHO] CTBapH (MpaBo CBOjHUHE, CYCBOjHHE,
3ajeIHNYKe CBOJUHE M €Ta)KHE CBOJUHE) ITOCTOj€ U CTBapHA MpaBa Ha Tyl)oj cTBa-
pu. Tutynap cTBapHHX IpaBa Ha Tyl)oj cCTBapu UMa yxa oBnaiherma Ha T0j CTBa-
PH 071 BbEHOT BJIACHHKA 300T yera ce oBa IpaBa Ha3MBajy U CEKTOpCKa Mpasa.
CrBapHa npaBa Ha TyhuM cTBaprMa, HOpMUpaHa 3aKOHOM O CTBapHUM IpaBUMa
numerus clausus, IpeIMeT Cy aHau3e YeTBPTOr Aujena ynoenuka (269-397).
Tako je oBaj 1uo noaujesbeH Ha IV riaBe, 0IHOCHO, CBAKOM OJ1 OBUX iura in re
aliena nocsehena je no jeana riasa (I mmasa: 3AJIOXKHO ITPABO; II rnaBa:
I[TPABO CJIIYXKBEHOCTU; 11l rmasa: PEAJIHU (CTBAPHIN) TEPETU; IV
rmaBa: [IPABO 'PABEBA).

VY nmetoM 1 yjeIHo ocibeIlbeM aujeny oBor yiioenuka (401-439) octaBiben
je mpocTop 3a enabopHpame MUTamba U3 JOMEHa ITpaBa PerucTpa HeMOKPETHOCTH,
onHocHo 3a ananmsy JABHUX EBUJIEHIIMJA HEITOKPETHOCTH npBen-
CTBEHO Ha HallleM IIPaBHOM IIPOCTOPY, AJIM U y CBUjeTy. EBUIeHIIN]je HenOoKpeT-
HOCTH CYy jaBHE KIbUT€ y KOJUMa HAJUICKHH JPXKABHU OPTaH BOJM €BUICHLINU]Y,
yIHCyje MOoJaTKe O HEMOKPETHOCTUMA U CTBAPHUM M HEKUM JIPYyTUM IpaBUMa
Ha HEMOKPETHOCTHMA M MMAOIMMa IIPaBa Ha HEITOKPETHOCTUMA. Y OBOM JHje-
Jy J1at je MpHuKa3 HacTaHKa, pa3Boja U BPCTa, OJJHOCHO CUCTEMa JABHUX €BHJICH-
1ja 0 HEMOKPETHOCTUMA, alli je oceOHa nakma rnocsehena odbpaau nurama
JaBHUX €BHJCHIIMja O HEMOKPETHOCTHMA Ha HAIlIeM MpaBHOM nozapy4yjy. Kako
je Ha HalleM IpaBHOM Nozpy4jy (ex Jyrocinasuja) MocTojano HEKOJIUKO BpCcTa
€BUJICHIIM]ja HEMIOKPETHOCTH, Of] KOjuX ce BehMHa M JlaHac IpuMjemyje y HO-
BOHACTAJIUM JpXKaBaMa, TaKO Cy Ha OBOM MjeCTy 0Opa3JIOKeHH: TaIlUjCKU CH-
CTEM, 3eMJbUIIIHE KEbHUTe U jJeIMHCTBEHA €BUCHIIM]a (KaTacTap) HEMOKPETHO-
ctu. Jlasbe cy oOpal)eHa Hadesna jaBHUX €BUJICHIIM]a, CACTaB U caJiprKaj KaracTpa
HETMOKPETHOCTH, BPCTE YIUCa U OCHHUBAME, TE 32 Kpaj, 0OHOBA M OAPIKABAHE
KaTacTpa HEMOKPETHOCTH, OHAKO KaKo je€ TO HOpMHUpaHO Baxkehum 3akoHOM O
npemjepy u karactpy PernyOnuke Cpricke.

3. 3akspyyak

I'pahancko nmpaBo, Kwura 2 — CtBapHO nipaBo, ayropa mpod. ap Unwuje ba-
6uha u npod. np Panenka JoranoBuha 3a mpumapaH I1UJb KMa Ja MOCITYKHA Kao
JIpyTU 10 OCHOBHE (00aBe3HE) HACTaBHE JIMTEpAType U Ja 3ajeHO ca IPBUM
nujenoM obaBe3He IuTeparype - YBoJ y rpahancko npaBo, oMoryhu cTyaeHTuMa
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npyre roguHe ocHOBHUX ctyauja [IpaBHor dakynrera YHuBep3utera y bamoj
Jlynu cnpemame UCIIMTa U3 HacTaBHOT npeamMeta ['pahancko mpaso.

MoskeMo ca 3310BOJbCTBOM 3aKJbYUUTH J1a Cy ayTOPU OBUM PYKOIIMCOM Ha
J€3TPOBUT HAYMH, Ha ONTUMAJIHOM Opojy CTpaHa, yCIjeau MocThhu caipKuH-
CKy CBEOOYXBaTHOCT U3JIOKEHE MarepHje. Y pyKOIUCY, HAyYHOM METO0JI0-
T'MjOM, CTHJICKU JaCHO M CaP’KUHCKH KOXEPEHTHO, ayTOPU U3JIaKy UHCTUTYTE
CTBAapHOT IpaBa, He TuOehu ce 1a KPUTHKY]Y MOjeAMHA 3aKOHCKA pjelleha, Te
Jla 0 HEKUM IMUTambUMa U3HOCE MUIBEHE KOj€ j€ CYIPOTHO YBPEKEHUM JI0-
KTPUHAPHUM CXBaTambuMa.

CraBa cMO0 1a 0Baj yIIOCHUK YMHH, HE caMO 00aBe3HY JIUTEPaTypy 3a CTy-
JICHTE OCHOBMX CTynHja, Beh na he nmpuByhu u 3HaTHO IUpPU KPYyT YUTaNala,
a HapOYMTO OHE MPEJCTaBHUKE MPaBHE CTPYKE KOjU CE€ y CBOM IOCIy cycpehy
ca M3a30BMMa U AUJIEMaMa y BE3H C IPUMjEHOM WHCTUTYTa U3 JOMEHA CTBap-
HOTIpaBHE MaTepwuje.
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[MTPO®. 1P 3IPABA CTOJAHOBUWh: CPIICKA TTPABHA
NCTOPUJA
(I'mac Cprcke, 2020, ctp. 439)

Mmuimna Puctuh, ma'

N3naBameMm kmure ,,Cpricka mpaBHa uctopuja’, ayropa npod. ap 3apase
CrojanoBuh 2020. roqune Peny6nuka Cpricka go6uiia je cBoj IpBH yIIOEHUK
13 001acTH CpricKe MpaBHe ucTopHje. CBe 10 TOT MOMEHTA, HayyHa Ca3Hamba U3
OBE 00JIaCTH CTYyJIEHTUMA U HAyYHO] JaBHOCTU OMJia Cy JOCTYITHA UCKJbYUUBO
MyTeM CTPaHUX yII0eHnKa, Hajuenthe onux mopujexinoM u3 Pemyonuke Cpouje
WIM ITyTeM JPYTHUX pajoBa KOjH Cy JaTHpajId U3 BpeMeHa COLUjaTucTHuke Jy-
rocnasuje. OCUM IITO j€ THOHUP Y OBOM TOTIIETY, OBAa KEbUTA UCTUYE C€ U 10
I[JEJIOBUTOM M CBEOOYXBAaTHOM IPUKA3y MpaBHE MPOIIJIOCTH JApKaBa Koje ce
110 CBOM €THHYKOM KapaKTepy MOTY CMaTpard CPIICKUM JpkaBama. BaxkHocT
OBOT IITHBA, ITPeMa TOME, OTJIe/Ia C€ MIPBEHCTBEHO y oMoryhaBamy CTy/IEeHTH-
Ma MIpaBHUX HayKa, alld U CBUM JIPYTUM 3aHHTEPECOBAHHM, JIa CaTJea]y TOKO-
B€ CPIICKE MTPaBHE MPOLLIOCTH U €BOITYLIH]Y HajBAXKHHU]UX MPABHUX UHCTUTYTA,
Kao 1 1a 00Jbe pa3yMHjy caJalllkby MO3HIIN]Y CPIICKOT HApO/Ia M FbeTOBE OHOCE
ca JIpyTuM HapoauMa.

VYBaxkaBajyhu crienuuyHOCTH UCTOPUjCKOTIPaBHE Hayke, mpod. 1p 3apasa
CrojanoBuh y OKBUpY CBaKOT IIOJ€IUHOT JIHjejia KEbHre /1aje U KpaTak mperies
HCTOPHU]jCKUX OKOJIHOCTH KOj€ Cy YCIIOBHIIE KapaKTep MpaBa y KOHKPETHOM Tie-
puony. Ha oBaj HauuH, KibUra npej] oHe Koje ce ’oM Oyy OaBHIIM CTaBJba 3a-
JlaTak TTOBE3MBamba U YCIIOCTaBJbamba pelainja usmely, ¢ jeaHe crpane, mpa-
Ba U C JIpyTe CTpaHe, MpoCTOpa M BpeMeHa y KOjeM ce OHO pa3BHjano. Tume je
YYHUEGEH 3Ha49ajaH OIMaK OJ] ToCMaTpama MpaBHE HCTOPH]jE Kao IMyKOT HaOpajama
HCTOPHUJCKUX Jorahaja u MpaBHUX MHCTUTYTa U HANpPaBJbEH KOPaK HaIpHjes
Ka CXBaTamy IIPpaBHE HUCTOPHjE€ KA0 OHOI'a LITO OHA CTBAPHO J€CTE - HayKe YHUjU
je b youaBame ITIaBHUX Y3pOKa U ICTEPMUHAHTH MPABHOT pa3Boja y HEKOM
onpehenom nepuomy u Ha HeKoM ofipelenom mpocropy. He Tpeba mocebHO Ha-

1 Acucrent Ha Kareapu 3a puMCKo 1paBo U HCTOPHjy Npasa u aApxkase Ha [IpaBHOM (akynrtery YHUBEp-
surera y bamoj Jlynu; milica.ristic@pf.unibl.org.
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IJIalIaBaTH KOJIMKO Cy OBa CXBaTama JIparoljjeHa u 3a 60Jpe pa3yMujeBambe Ipas-
HE CaJIallbOCTH U OyayhHOCTH.

VYubenuk ,,Cpricka npaBHa UCTOpHja” MOIU]JEJbEH j€ Y YETUPU BEJIHKA TO-
I1aBJba. Y OKBUPY IPBOT MOMIABJba KOjU HOCH Ha3uB ,,CpeamhOoBjeKOBHA Cp-
TICKa Jp»KaBHOCT® youaBamo jour Tpu aujena. [IpBu o mwux nocseheH je mpen-
npxaBHOM ypehemy Jyxuux CioBeHa Uy TOM MOIIely 3Ha4ajHO caJpiKajHUjU
y OIHOCY Ha YUOGHUUYKY JIUTEpaTypy Koja je panuje Ouna y ynorpeou. IIpod.
ap 3npaBa CtojaHoBUN y OBOM AMjeTy U3HOCH MTPHUKA3e BU3AHTH]CKUX MUCAIA
U3 KOjUX Ca3HajeMo IMOJaTKe O YCIOBMMA U UCTOPHjaTy JoCesbaBama JyKHUX
CroBeHa, BbUXOBO] MOJUTHYKO] OPTaHU3ALU]U U JPYIITBEHO - EKOHOMCKHUM OJI-
HocuMa. HapouuTo cy HaM of1 3Ha4aja Mojay O CIOBEHCKO] PEIUTHjH U MH-
TOJIOTHjH, HE CaMO U3 pa3jiora IITo je BHXOB YTHUIla) Ha pa3BOj CPEIHOB]EKOB-
HOT ITpaBa orpoMa, Beh u 300r Tora mTo 0B 00M4aju U MUTOBH M JaHAC YHHE
KOPITyC KYJITYPHOT MJICHTUTETA Hapo/a Koju cy Hekoh cnaianu y rpymy JyKHux
CrnoBena. Y npyrom Jujeiny MorjiaBjba O CpelOBjE€KOBHO] CPIICKO] JIP’KAaBHO-
ctu, pod. ap 3apasa CtojaHOBUN Mpyka HAM MOJATKE O MMOCTAHKY U Pa3Bojy
CPIICKHX JpaBa PaHOT Cpelli-er BUjeKa, I/Ije ce MpUKa3zyjy OCHOBHE KOMIIO-
HEHTe AP>KaBHOT M JpymTBeHOr ypehema Pamike u Jlykise. Juo I y kojem ce
u3yuaBajy cprcke apxkase o 12. 1o 15. BHjeka O4€KMBaHO je HaJOOUMHUJH Y
OBOM roriaBJby. lberoB TekcT mocBeheH je aHanu3u JpKaBOTBOPHOT U ITPABHOT
ypehema cpenmojexoBHe CpOuje u bocHe, ca moceOHUM OCBPTOM Ha JIP>KaBHY
OpraHu3alyjy, u3Bope Mpasa, Kao U aHAJIM3y OApeI0H M0jeIMHUX IPaHa MIPaBa.
VY KOHTEKCTy cpenmoBjekoBHe CpOuje, CTyIeHTUMA Ce MPeI0uaBajy OCHOBHH
MIPaBHU HHCTUTYTHU y3 00aBE3HO U I€TaJbHO KOHCYITOBAE HAjBAKHUJUX MPaB-
HUX U3BOpA, Ha yeny ca 3akoHukoM napa Credana lymana. Mctaknm 6ucMo Ha
OBOM MjecTy J1a je 1obap aAuo mpocropa nocseheH n uyBeHOM 3aKOHONPABUITY
Cgertor Case, 11ITO y paHMjUM YylIOeHUIIUMA HUje Ouo ciydaj. Mimajyhu y Bugy
Jla ce CTYIGHTH ca OBOM MaTepHjoM cycpehy Ha MpBoj TOJMHU CBOJUX CTyaHja,
npod. 1p 3apasa CrojaHoBHh HA MOYETKY aHAJIM3€E CBAKE MI0j€AMHE I'PaHe MpaBa
Ipy’ka U KpaTak OCBPT Ha 1e(h)MHUIIM]e K OCHOBHE IIOJMOBE BE3aHE 3a Ty IPaHy
1paBa, yBaxxaBajyhu unm-eHHIly 1a ce ca OBUM I10JMOBUMA CTYAECHTH Y IIPABUITY
cpehy Tek Ha BUIIUM rofuHama ctyauja. J{no koju je mocseheH pazBojy mpasa
cpeamoBjekoBHE bocHe Moriin OMCMO 03HAYUTH Kao MO Off TOCEOHOT 3Hadaja
U 32 CTY/IEHTE U 3a Hay4HYy jJaBHOCT, a CBE Y LIUJby OOJbET pa3syMHjeBama pas-
BOja IpaBa y MpOCTOpY Ha KOjeM je CPIICKH Hapo BUjeKOBUMA )KUBHO U Tje je,
YOCTaJIOM, ¥ U3J1aT OBa] yIIOCHHUK.

Jlpyro nornassbe KibUre, noj Ha3uBoM ,,CpOu o TyhuHckoM Biamthy” mpe-
BaCXO/IHO ce OaBM )KMBOTOM CPIICKOT Hapoa rnof Bianthy OcMaHCKOT ITapcTBa.
C 003upoM Ha BHILEBjEKOBHU OINCTaHAK TYHUHCKE BIACTHU HA OBUM IIPOCTOPH-
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TTIPO®. JTP 3/IPABA CTOJAHOBUWh: CPIICKA ITPABHA MCTOPUJA (TJIAC CPIICKE, 2020, CTP. 439)

Ma, IPUPOIHO je J1a Ce CPICKH JIPYIITBEHH, KYATYPHHU U MPaBHU KUBOT Y TOM
Nepuoy HUj€ MOTao pa3BHjaTH HE3aBUCHO O]l OCMaHCKHX yTHulaja. OHM ce yo-
YyaBajy y aHaJM3M OpraHu3alyje [eHTpalHe BIACTH, JIOKAJIHE yIpaBe, CyAcKe
U BOjJHE OpraHu3aluje kao u arpapHor ypehemwa Ocmanckor napersa. [loceo-
Ha NaXikha y OBOM IOIIaB/by NocBeheHa je HocHoIMMa U 4yBapyuMa CpIICKOT
MPaBHOT U HALIMOHAJHOT UIEHTUTETA Y OBOM MEPUOJTY - KHEKUHCKO] JIOKAJIHO)]
camoytpaBu U CpIickoj MpaBOCIaBHO] LIPKBH.

VY tpehem nomasiby KibHre, KOju HOCH Ha3uB ,,HOBOBjeKOBHA CpIICKaA IpHKaB-
HOCcT”, 0Opalyje ce nepuon kpajem X VIII u Tokom XIX BHjeka koju je oOusbe-
xeH 60pOoMm 3a ociobalame o1 TyhUHCKE BIACTH U yCIIOCTaBIbakbe AP>KaBHOCTH
u ycraBHoctu CpOuje u Lpue ['ope. Mel)ynapoHu KOHTEKCT KOjU je OIUrpao
IpecyaHy yJOory Y OBOM HHUMAJIO JIAKOM 3a/1aTKy Takol)e Huje U30CTaBJbEeH, Kao
HU aHaJIM3a MOJUTUYKUX U IPYIITBEHUX MPUIMKA YOUH yCBajarka HU3a yCTaB-
HUX JokyMeHaTa y Toky XIX Bujexa. HakoH u3narama o caip>KuHU U CTPYK-
TYPH CBAKOT I10j€JMHAYHOT YCTaBa, Ka0 U BAXKHUJUX OPraHCKHUX 3aKOHa, IPO.
1p 3apasa CrojanoBuh npyxa KpUTUYKU OCBPT Ha 3HA4aj U JOMET OBUX IPaB-
HUX aKaTa, YuMe YUTAOLM CTUYY YBUJ Y pa3Boj mapiaMmeHTapHe muciu y Cp-
ouju XIX Bujeka. HapounTo 6McMO U3BOJHIIN OfjeJbKe Y KOjuMa ce mpod. p
3npaBa CrojanoBuh 60aBM aHAJIM30M BEJTMKUX MPAaBHUX KOTUHUKAIMja. Y OBOM
JUjery naxma je nocedHo nocsehena CprickoM rpal)aHcKoM 3aKOHUKY U3 1844.
rongune, Kpusnunom u Tproeaukom 3akoHuky u3 1860, OnmreM ”MOBUHCKOM
3akoHUKY 3a KwaxkeBuny Llpny I'opy u3 1888. rogune, anu u 3akoHMLIIIMA U3
Mmarepuje npouecHor npasa. [lonpoOHo n3narame HajBaXKHUJUX OAPEION OBUX
3aKOHMKA, K0 U yCJIOBa KOjU Cy MPETXOANIN HBUXOBOM yCBajahy HOBHHA j€ Y
OIHOCY Ha paHHujy YUOeHUUKyY JIuTeparypy. Mel)yTum, 3Hauaj oBOT AMjesa KimbH-
re He orviesia ce caMo y Tome, Beh U y HemoOUTHO] YHCHULIU J1a CE Y HheMY
o0pal)yjy npaBau aktu XIX BHjeka o1 BaXXKHOCTH He camo 3a poctop Cpbuje
u Llpue ['ope, Beh u 3a kKOMIUIETHO €BPOICKO MpaBHO noapyyje. C 003upom Ha
TO Jla cy ce ycBajameM oBux akata Cpouja u Llpna 'opa koHauyHO oAMaKie o7
OCMaHCKOT HacJbeha 1 mpuOnmKuie ce TepMaHCKOM MTPABHOM KPYTY, OBAKBUM
IPUCTYIIOM OBE BeJIMKEe KOAU(HUKaIMje KOHAYHO Ccy y 1oMahoj IuTeparypu J10-
OmIIe MjecTo Koje 3aciyKyjy.

[Tocspenme nomiaBibe KBUre 1o Ha3uBoM ,,CaBpeMeHo 100a” o0yxBara
NepuoJ CTBapama, yCTaBHOIIPABHOT pa3Boja u npasa KpasseBune Cpba, XpBa-
ta u CrnoBeHara, ogHocHo KpameBune Jyrocnasuje. [la 6u ce 605be pazymuo
MOJUTUYKH U IPABHU KOHTEKCT MPBE jYTOCIOBEHCKE JIpkaBe, mpod. aAp 31pasa
CrojanoBuh npy»a Kpatak OCBPT Ha MPEAUCTOPU]Y YjeAUbEHA, CAKETY KPO3
Humiky, Majcky, Kpdceky u XKenescky nexnapanujy, kao u I[Ipsonenembapcku
aKT 0 yjeaumemy u3 1918. rogune. Y oBoM Jujeny KIUre, YUTAOLUU UMA]y
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MPUINKY Ja Ce YNO3Hajy U ca TeMeJbHUM onapendama Bunosnanckor u Cen-
TeMOapCKOT ycTaBa, Ka0 U JPYT'HX BaXHUJUX MPAaBHUX aKaTa OBOT IEpHOA,
Kao mrTo je Ypen6a o banosunu Xpparckoj. [locsbenmu auo kwure nocsehexn
J€ 1 CIIOPHOM IHUTaly YHU(UKAIMje KPUBUYHOT U rpal)aHCKOT IpaBa y MpBOj
JY’)KHOCIIOBEHCKO] AP>KaBH, TAKO Jla C€ OBa Marepuja, paHuje pacyTa Mo pas3iu-
YUTHUM UCTOPUJCKOIIPABHUM yIIOCHMIIMMA, caJia TIPBU MyT HaJla3u CUCTEMAaTH-
30BaHa Ha J€JTHOM MjECTYy.

Ha camoMm kpajy kmwure, npod. ap 3npasa CtojaHOBUN U3HOCH CIIHCAK OJ1a-
OpaHMX M3BOPA U JIUTEPAType KOju he unTaonrmMa 3Ha4ajHO OJIAKIIATH €BEHTY-
QJIHO KaCHM]j€ UCTPAXKUBAKE UCTOPH]CKONIPABHUX TEMa, ajli UM M oMoryhutu
Jla CBOj€ 3Habe Yy MoIIely IO3HaBamka UCTOPH]CKOTIpaBHe 001acTH ycaBplie U
oOorare. Tome cBaKkako JONMPHUHOCH U jacaH U Je3rPOBUT CTUII KOjU OJUIMKYje
CBa IOIJIaBJba OBE KIHUTE.

Nmajyhu y By cBe HaBeIE€HO, MUIIbEHa CMO J1a je ynoeHuk ,,Cprcka
IpaBHA MCTOpHja” HE3a00MIa3HO ITUBO Koje he cBUMa OHMMa KOjU Ce TPBU
nyT cycpehy ca mpaBHOM HayKOM M TEPMUHOJIOTH)OM 3HAa4ajHO OJIAKIIaTH pa3-
yMmujeBame uctux. Melytum, oH ce He 6aBM caMO M MCKJbY4YHMBO IPaBOM, Beh
Y UCTOPH]CKOTIPAaBHUM M MOJTUTUYKUM KOHTEKCTOM, KOjH j€ BPJIO YECTO 3a Mpa-
BUJIHO CXBaTame MpaBa U MPaBHOT pa3Boja npecynad. CaMuM THUM, 0Baj yii0e-
HUK Mociyxuhe He caMo CTyZIeHTUMA Y LIUJbY JIaKILer caBia/laBamba U CTUIaba
eJIEMEHTApHUX 3Hama U3 CPIICKe MpaBHe uctopHje, Beh he ucro Tako OuTH ox
BEJIMKE KOPUCTU M OHMMA KOjU C€ OBOM MaTepHjoM OaBe y HayyHe CBpXeE.
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[TPAKCA YCTABHOI' CYIA PEITYBJIMKE CPIICKE

[punpemuo: ap Jbybomup Osxerosuh

Oonyka 6poj: Y-12/20 00 24. ¢hebpyapa 2021. 2o0une
., Cyorcoenu enacuux Penyonuxe Cpncke ', opoj 19/21

YCTABHO ITPABO HA XAJIBY V IIPEKPIHAJHOM ITIOCTVIIKY

[MponncuBamem MoryhHOCTH M3jaBJbHBamka kajade caMo y OIHOCY Ha M3-
pedeHy CaHKIIUjy, OKPUBJLEHOM j€ HapyIICHO HEroBo MpaBo Ha kajly, OJHOC-
HO IIPABHO CPE/CTBO KOje rapaHTyje YcTaB, IPOTUB OJUTyKe KOjOM Ce pjeliaBa
0 HCTOBOM IIPaBy WJIM Ha TIPaBy 3aCHOBAaHOM HHTEpPECY.

Kana omrehenn nma cBOjCTBO yueCHHKA Y MPEKPIIAjHOM MOCTYIIKY, CBOJ
MMOBHHCKOIIPAaBU MHTEPEC MOXKE PEaTH30BaTH MOKPETAHEM MapHUYHOT T0-
CTyTIKa MpeJ HAIJIS)KHUM CY/JIOM paJyl 4era Hema MoBpeJie HEeroBOTI YCTaBHOT
npaBa Ha KaJ0y NPOTUB OJUTYKe MPEKPIIajHOT Cy/a.

W3 obpaznoxema

Mnanen Yoosuh u3 bame Jlyke nao je YcraBnom cyny Penyomnuke Cpricke
MHUIM]aTUBY 3a MOKPETame MOCTYIKA 3a OlljeHhUBakhe YCTABHOCTH WwiaHa 127.
ctaB 2. Tauka 3) u wiana 191. cra 5. 3akona o mpekpmrajuma Permyomike Cp-
ncke (“CayxOenu macHuk Penyonuke Cpricke” 6p. 63/14, 110/16 u 100/17).
VY MHUIMjaTHBY C€ HABOJU Jla OCIIOPEHE 3aKOHCKE o/ipeioe HUCY Y CaracHo-
cTu ca uigaHoM 16. ctaB 2. m wianom 113. craB 1. YcraBa PenyGmuke Cpricke,
jep rpahanuma yckpahyjy YcraBom 3ajemMueHo npaBo Ha xanoy. [Topen Tora,
JlaBaJjiall MHUIMjaTUBE CMaTpa Jia Cy HaBeJleHe HOPME CYNpOTHE WiaHy 6. CTaB
1. m unany 13. EBporicke KOHBEHIMj€ 3a 3aIUTUTY JbYACKUX IIPaBa 1 OCHOBHUX
c1000/a, Koje rapaHTyjy [paBo Ha /1jeIOTBOPaH MPaBHU JIMjeK. Y Moriery ujia-
Ha 127. ctaB 2. Tauka 3) NpeAMETHOT 3aKOHA Y MHULIMJaTUBH C€ U3HOCH CTaB Ja
j€ OBaKBMM IPONHUCUBAHEM OIITEheHOM JINIY Y IPEKPIIajHOM MOCTYIIKY yCKa-
paheHo mpaBo Ha a0y y clIy4ajy Kaja je MPeKpIajHu MOCTynaK MOKPEHYT OJ1
CTpaHe oBjlalmheHnX opraHa 3a MOKPETame MPEKPIIAJHOT MOCTYIKa, OTHOCHO
Jia omTeheHn MoXke TIOJTHU]eTH JKaJI0y caMo Ha OJUTYKY KOja je TOHECEeHa TTOBO-
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JIOM H-ETOBOT 3aXTj€Ba 3a MOKPETAmkEe MPEKPIIAjHOT MOCTyNKa. Y BE3U C TUM,
ykasyje ce Ha ofpen0y wiana 203. craB 2. OBOT 3aKOHA KOJUM j€ IPOMHUCAHO 1
OKPUBJBEHH U MOJHOCHJIALL 3aXTj€Ba MOTY M3]JaBUTH KaJIOy Ha pjellieHe O Mpe-
KpIlIajy, U3 Yera npousiasu aa omreheHn, Kao y4eCHUK y MOCTYIKY, HeMa MO-
ryhHOCT 11a n3jaBu >kajly Ha MPBOCTENEHY OJUTYKY Y MPEKPIIajHOM MOCTYIIKY.
O6pasznaxyhu HaBoze 0 moBpeay wiana 191. cras 5. mpeaMeTHOT 3aKOHA JJaBa-
Jal] MTHULIMjaTUBE UCTHUYE Ja j€ OBOM HOPMOM OKPUBJHEHOM KOjH j€ MMPUXBATHO
OZITOBOPHOCT y MPEKPILAJHOM MOCTYNKY ycKpaheHo mpaBo Ha kajly, OTHOC-
HO J1a je oHeMoryheHo /1a Cy/l BUIIIe MHCTAaHIIe UCIIMTA 3aKOHUTOCT U MPABUJI-
HOCT OJUTyKe MPBOCTENEHOT Cy/ia y MOIJIeay TPOILIKOBA MOCTYIIKA, Oy3UMamba
MMOBHUHCKE KOPUCTH U HAKHA/JIE ILITeTe, jep MpeBul)a mpaBo Ha xandy OKpHBIbe-
HOT CaMO Yy OIHOCY Ha U3pEUEHY CaHKIIH]Yy.

VY onroBopy Ha MHHMIIM]aTUBY KOju je noctaBuia Haponna ckymmtHa Pe-
nyOnuke Cpricke HaBOIM C€ J1a je MHUIMjaTHBa HEOCHOBAHA, T€ Ja CaIpKu
MOTPELIHO U MPOU3BOJHHO TyMayeHhe OCIIOPEHUX 3aKOHCKUX ofjpenada, Kao U
YCTaBHHUX HOPMHM Ha YHjy C€ MOBpeay MO3MBa. 3aKOHOJABAll je MUILJbEHA Ja
No3UTHBHE opende 3akoHa o npekpuajuma Penybnuke Cpricke, a moce6HO
ofipende ocropeHe NpeMETHOM UHHUIIM]aTUBOM, 3Ha4Ye JOCJbEAHY MPUM]jEHY
VYerasa Penyonuke Cpricke, na TuMe 1 wiaHa 16, kojum ce cBUM rpahanuma
JEMYHM MPaBO Ha jeIHAKy 3alUTHUTY MpaBa y MOCTYNKY HPeA CYIOM WIN APYTHUM
JpKaBHUM OPTaHOM, Ka0 U MPaBO Ha aJiOy WM APYTo MPaBHO CPEICTBO MPO-
THUB OJUTyKE KOJOM C€ pjelIaBa 0 ’beroBOM IpaBy. Y norieny uiana 191. cras 5.
MIPEIMETHOT 3aKOHa Y O/IFOBOPY Ce yKazyje Ha opendy wiaHa 203. oBor 3aKo-
Ha, U3 KOjeT, KaKo Ce UCTUYE, TPOU3Ia31 1a OKPUBJLEHHU U MTOJJHOCHUIIAL] 3aXTjeBa
MOTY aJIOOM TOOMjaTH pjeliere 0 MPEKpIajy 300T OUTyKe O CaHKIHjH, Mje-
pH yIo30pema, 0ly3uMakby UMOBUHCKE KOPUCTH, TPOIIKOBHMA MPEKPIIajHOT
MOCTYTKa U KIMOBHHCKOIIPAaBHOM 3axTjeBy. [IponucuBame u3 wiana 191. 3axo-
Ha je, Kako ce Jlajbe HaBoau, y GpyHKIMju yHanpehema epukacHOCTH U Kpaher
Tpajama MpekpiiajHor nocrymnka. [lopexa Tora, y onroBopy ce HaBoAHM ja, ¢ 00-
3MpOM Ha TO J1a je omTeheHu cTpaHka y MpeKpIiajHOM MOCTYTKY KaJia oJAHece
3axTjeB 3a MOKPETamEe OBOT MOCTYIIKA, UCTH Y OBOM CBOJCTBY MMa MPaBO Ja U3
MIPOMNMCAHUX KaJOEHUX OCHOBA IM0OU]a pjelene o npekpiuajy. Haname, nctu-
4e ce J1a je wiaHoBUMa 61. 1 69. 0BOT 3aKOHA MPOIUCAHO Ja CE€ Oy3UMambeM
npeaMeTa He Jupa y mpaBo Tpehux nuia Ha HaKHaIy IITEeTe O]l OKPUBJHEHOT,
TE Jla HUKO HE MOYKe 3aJ[pKaTl HMOBHHCKY KOPHCT Koja je mprOaBbeHa MpeKp-
majeM. MicTo Tako, ykasyje ce Ha wiaH 72. IpeAMETHOT 3aKOHa, IIpeMa KojeM
he cyn ynytuTn omrrehenor wiu apyro oBiamheHo Juie a MMOBUHCKOTIPABHU
3axTjeB, WJIM BUIIAK TOT 3aXTjeBa, OCTBAPH y MAPHUIIU, YKOIUKO CE OBO MTUTAHE
HE pacipaBy y MpeKpiIajHOM MOCTYNKY. CXOIHO HaBeJEHOM, OCIIOPEHO IPOITH-
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CHBame€ je, 1o Mullubewy HapoaHe ckymnmruHe, cariacHo oxpenou wiana 113.
VYcraga, jep je 3alTHTa OKPUBJEEHOT U OIITEheHOT, Kao U JpyruX oBiamheHux
JUIa y TPEKpIIajHOM MOCTyNKy 06e30ujeheHa onpedama mpeMeTHOT 3aKOHa,
Kao ¥ Iponuca Koju ypelyje napHUYHH MOCTYIIAK, a CBE Ca LIUJbEM ITOCTU3amba
e(pMKaCHOCTH MPEKPIIajHOT MOCTYTIKA.

Unanom 127. craB 2. tauka 3) 3akoHa o npekpiuajuma PernyOnuke Cpricke
(“Cmyx06enu rmacuuk PerryOnuke Cprcke” 6p. 63/14, 110/16 u 100/17) npo-
NHUCaHo je Ja omreheHrn uMa MpaBo Ja caM WM MOCPEICTBOM CBOT' 3aKOHCKOT
3aCTYIHUKA WU ITyHOMONhHMKA H3jaBJbyje a0y Ha OJUTYKy Koja je JOHeceHa
MIOBOJIOM H-ETOBOT 3aXTjeBa 3a MOKpETame MpeKpIajHor noctynka. [Ipema ocrno-
perom wiany 191. ctaB 5. oBOr 3aKoHa, y MOYLIM O IPABHOM JIM]E€KYy OKPHUBJIbE-
HU he ce MoayuuTH Aa ce )kajaboM MOXKe pjeliere MoOujaTu caMo y MOrensy
U3peUYeHEe CaHKIIHje.

VY nocTynKy oljemhHBamkba YCTAaBHOCTH OCIIOPEHUX ofipeiadba 3akoHa o mpe-
kpmajuma Peny6muke Cpricke Cyn je iMao y By Aa mpeMa oapeadama Tayaka
4,5,10. n 18. Amanamana XXXII va Ycras Peny6nuke Cpricke, KojuMm je 3a-
MUjemeH iaH 68. Ycrasa, PenyOnuka ypelhyje u 06e36jehyje, mopen ocrasor,
YCTaBHOCT ¥ 3aKOHUTOCT, OCTBApUBAE U 3AIITUTY JbYIACKHUX IpaBa 1 ciiobosa,
OpraHu3alyjy, HaJJIeXKHOCTH U paji AP>KaBHUX OpPraHa, Kao U JIpyre OHOCE O]
uHTepeca 3a PenyOnuky, y ckiiany ca YeraBowm. [lopen Tora, y KOHKpETOM CIty-
Yajy Cyq je y3eo y 003up 1a je YcTaBoM yTBplEHO /a CBako MMa MPaBo Ha jel-
HaKy 3aIITUTY CBOjUX MpaBa y MOCTYIIKY MIPe]] CYI0M U JPYTUM JpKaBHUM Op-
TaHOM U OPT'aHU3aIM]OM, T€ Ja j€ CBAKOM 3ajeMUYEeHO IPaBO Ha KalOy UIIH IPyTo
IPaBHO CPEJICTBO MPOTHUB OJUTYKE KOjOM C€ pjelIaBa O HBerOBOM IPaBy MJIHM Ha
3aKOHOM 3aCHOBaHOM MHTepecy (uwiaH 16), na ce nmpaBa u cio00/e 3ajeMUeHH
OBHMM YCTaBOM HE MOTY O/1y3€TH WK orpaHn4uTy (uiaH 48. cras 1), 1a cyaoBu
HITUTE JbyACKa IIpaBa u ci1o6o/e, yTBpleHa npasa v HHTEpece MPaBHUX Cy0je-
KaTa u 3akoHUTOCT (wiaH 121. craB 3), Te Aa ce OCHUBaWbE, HAIJIEKHOCT, Opra-
HU3alMja ¥ MOCTyIaK Ipej CyloBUMa yTBplyjy 3akoHOM (uwiaH 122).

Onpendama EBporicke KOHBEHIIM]€ 3a 3aIUTUTY JbYJICKUX MpaBa U OCHOBHUX
ci1000/1a Ha Koje yKasyje laBajall MHUIIMjaTHBEe YTBPHEHO je 1a: CBaKo UMa Ipa-
BO J1a 3aKOHOM ofipel)eH, He3aBHCaH U HENMPUCTPACaH CyJl, IPaBUYHO, JaBHO U
y Pa3yMHOM POKY OJUTYYM O H-€TOBHM IpaBuMa M obOaBe3ama rpalhaHcke npu-
pozie Wi 0 KpUBUYHO] ONTY>KOU MPOTHUB Hera, 1a he ce nmpecyna nporiacuT
JaBHO, aJIM MEUjH U JaBHOCT MOT'Y C€ UCKJbYUUTH y UHTEPECy Mopasa, jaBHOT
pela WM HallMOHAJIHE CUTYPHOCTH Y JIEMOKPATCKOM JIPYIITBY KaJia TO 3aXTHje-
Bajy MHTEPECH MAJIOJLETHUKA WJTU 3aITHTA IPUBATHOT )KUBOTA CTapHaKa, WIN
y MOCEOHUM OKOJIHOCTHMA, Y Mje€pH KOja je M0 MUIJbEHY Cy[la HEONXO/Ha,
Kaja Ou jJaBHOCT MOIJIa IITETUTH MHTEpecuMa mpasze (wiaH 6. ctas 1), Te na
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CBaKo, KoMe cy noBpujehena npasa u ciodose rnpeasuleHa y 0Boj KOHBEHIIUjU
MMa IPaBo Ha J[jeJI0TBOPaH MpaBHU JIHMjeK Mpe JoMahuM BracTumMa, 6e3 003u-
pa Ha TO J1a JIM cy MOBpeLy M3BPIIMIIA JIMIA KOja Cy MOCTyMaja y ClIy)X0eHOM
cBOjcTBY (wiaH 13).

W3 HaBeneHuX ycTaBHUX ofpenada, no omjenu Cyza, mpousiasy Ja je 3aKo-
HoJaBall oBiaiheH 1a ypelyje cBe cerMeHTe NoCTyIKa Mpejl CyA0BUMa U JIpy-
MM Jp>KaBHUM OpPraHUMa, [1a TaKO ¥ MPEKPIIajHU TOCTYMaK. Y CKIaIy ca OBUM
opnamrhemeM, 3ak0OHOM 0 npekpiajuma Peryonuke Cprcke ypehenu cy mojam
MPEKpIlIaja, yCIOBU 3a MPONUCUBA-E MPEKpIlaja U MPEKPIIaJHUX CAHKIK]jA U
OJI'TOBOPHOCTH, T€ MPEKPILAJHU MMOCTYIAK U MOCTYINAK U3BPIICHA MPEKPILa]-
HUX CaHKIMja. Ypehyjyhu nmutame npekpIiajHor MOCTYIKa, OBUM 3aKOHOM CY,
u3mMel)y ocraior, ocnopeHuM oapendoama . 127. cras 2. tauka 3) u 191. cras
5. mpomnucaHy YCIIOBH 3a U3jaBJbUBAmE jkaji0e omTeheHor y MpeKpIajHOM To-
CTYIIKY ¥ OKPUBJbEHOT KOjH j€ MPUXBATHO OJITOBOPHOCT 32 MOUYNH-EHU MPEKPIIIA].

[TpurkoM pa3marparma OCIOpPEeHUX 3aKoHCKHX ofapenada Cyn je Takohe
y3€0 y 0031p peJieBaHTHE HOPME NMPEIMETHOT 3aKOHa KOjuMa je MPOIHMCAHO: 1a
cy oBiamtheHn OpraHu 3a MOKpeTame MPEeKPIajHOT MOCTYNKA HAJUIeHKHA MH-
HUCTApCTBa U Jipyru opranu bocue n Xepuerosune, MUHHCTApCTBO YHYTpa-
LIBUX OCIIO0BA, Apyra MUHUCTApCTBa U MHCTIEKLIMjcKU opranu Pemy6nuke Cp-
TICKE, HAJUUIEXKHU OPTaHU JeIMHUIIA JIOKAIHE CaMOyTpaBe, MpUBpeIHa APYILITBA
U JIpyTa npaBHa JHIa Koja UMajy jaBHa oBialihema a y 4Mjy HaJJIe)KHOCT CIa-
Jla HEMOCPETHO M3BPIICH-E MM HA30p HaJl U3BPILEHEM 3aKOHA WM MIPOMHCca
KOjUMa Cy MpornucaHy npekpmaju (wian 11. ctas 1. Tauka 2), 1a je OKpUBIBEHU
MIPAaBHO WU (PU3UYKO JIUIIE MTPOTHB KOjeT jeé MOKPEHYT MPEKpPIajHU MOCTYIaK
(uman 11. craB 1. Tauka 3), fa je omrehenu mpaBHO WK (HU3HUKO JUIIE KOjE je
MPETPIjeJIo LITETY HAacTally YnibermheM Npekpiiaja (wiad 11. cras 1. Tauka 4),
J1a aKo JI0Ka3u U3BE/ICHH Y MPEKPIIajHOM IMOCTYIKY HE IPY’Kajy MOy31aH OCHOB
Jla € UMOBHMHCKOITPABHH 3aXTjeB y I[1jeI0CTH UJIH JjeTUMUYHO YCBOjH, cya he
yIyTUTH o1TeheHOT Wi IPpyTo OBJIaiheHo il a UMOBUHCKOIIPABHH 3aXT)EB,
OZIHOCHO BHIIIAK TOT 3aXTjeBa MOXKE OCTBAPUTHU y MapHHULHM (4iaH 72. cTaB 1),
Jla ce MpaBWIMMA MPEKPIIajHOT MOCTYIKA OBOT' 3aKOHA OMOr'yhasa rpaBHYHO
Boh)em-e MPEeKpILajHOT MOCTYIIKA, 3AIITUTA JbYACKHX IIpaBa, MPaBUIIHO YTBphU-
Bamb€ YMIHEHUIIA U 3aKOHUTO ONTyYUBaHE O MPEKPILAjHO] OATOBOPHOCTH, TAKO
Jla HUKO HEBMH He Oy/ie KaKIbEeH, a J1a C€ MOYMHUOILY IPEKpIlaja U3pEeKHe Ka3Ha
WK 1 Ce IpeMa leMy IPUMMjEHH JIpyTa MpekpiiajHa cankiuja (wian 105. cras
1), na cy cTpaHke y IpeKpIlajHOM HOCTYIKY OBJalINeHu MOAHOCHIIALL 3aXT]je-
Ba, OKPUBJHEHU U OIITEheHN KOjH je MOIHUO 3aXTjeB 3a MOKPETame MPeKpIiaj-
Hor noctynka (wian 120. ctaB 1), 1a cy y4eCHUIIN y MPEKPIIajHOM MMOCTYIKY
OpaHuJIal] OKPUBJHEHOT, 3aKOHCKH 3aCTYIHHMK WJIM MyHOMONHUK OKPUBJHEHOT,
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omtehenu u Apyro JuIle Kaaa je To 3akoHoM onapeheno (wman 120. ctas 2), na
cy oBiamheHy MOJHOCHOLM 3aXTjeBa 3a MOKPeTame MPEKPIIajHOT MOCTYIIKA
opnamrhenu opranu u3 wiana 11. oBor 3akona (wian 121. cras 1), na omrehe-
HU MOX€ TTOKPEHYTH MPEKPILajHU MOCTYIAK CaMO aKo HUje U3/aT MPEKpIIajHU
HAJIOT, OJTHOCHO aKO HH]j€ MOIHECEH 3aXTjeB 3a MOKPETame NMPEKPIIajHOT M0-
CTymKa y poky of 60 1aHa of] JaHa YNbeHha MPEKpIlaja Wik y poky ox 60 nana
0J1 OJIyCTajara O]l 3aXTjeBa 3a MOKPETAE MPEKPIIAjHOT TOCTYNKA Y CMUCITY
ynana 161. cra 1. oBor 3akoHa (wian 121. ctaB 2), aa je, y CMUCITY OBOT 3aKO-
Ha, omITeheHn UIe YHje je HeKO JTMYHO WJIM MMOBHHCKO MPaBO MOBpHjeheHo
WIN yrpoXeHo mpekpuiajeM (wian 127. cras 1), na omrehenn uma npaso aa
caM MJIM ITOCPENICTBOM CBOTI 3aKOHCKOT 3aCTYTHUKA MU yHOMONHUKA TO/IHO-
CH 3aXTj€B 3a OKpeTame MPEKPIIajHOT OCTYIIKA Y CIydajeBUMa IPONUCAHUM
OBHMM 3aKOHOM, J]a TOJJHOCH JI0Ka3e, J1aje MPHjeaIore U UCTUYe UMOBHHCKO-
IpaBHU 3aTjeB 32 HAKHA/y IITeTe WK Bpahawme CTBApH U U3jaBJbyje Kaydy Ha
OJUTYKY KOja je JJOHECeHa ITOBOJIOM HErOBOT 3aXTj€Ba 3a MOKPETAmE MPEeKpIIIaj-
HOT nocTynka (wiad 127. ctaB 2), 1a ako OKpUBJbEHH MTPUXBATU OATOBOPHOCT,
cyn he ommyuuTu camo 0 BpCTH, BACHHU CAHKIIM]j€ U TPOIIKOBHMA IMOCTYIIKA, a
€BEHTYaJIHO U O OJly3UMarky MMOBHMHCKE KOPHCTU M HaKHAJIM 1uTeTe omrehe-
HOM, U3BOhemheM JOCTaBLEHUX U MPEUIOKEHUX JOKa3a HEONXOAHUX Ja Ce Ofl-
Jy4H 0 TUM okoiHocTuMa (wiaH 191. craB 3), na y ciaydajy u3 crasa 3. uiaHa
191. oBor 3akoHa O/UTyKa HE MOpa J1a CaAPKU 00Pa3I0oKeHE, OCUM Y TOINIELY
U3peUYeHe CaHKIIM]e, TPOIIKOBA MOCTYIIKA, OJy3UMakha UMOBUHCKE KOPUCTU U
HakHaze mrere (wiad 191. cras 4), na je xanba peOBHU MPABHU JIHjeK KOjU
Cce M3jaBJbyje MPOTUB MPBOCTENEHOT pjellieha O MPEKPIIA]jy, TE 1a OKPUBIHEHU
U MIOJIHOCHIIALL 3aXTj€Ba MOTY U3jaBUTH ’KaJI0y Ha pjeliere 0 IpeKpIuajy (1wiaH
203), na ce pjeriemne 0 peKpIIajy Moxe moodujaTu, u3mehy ocranor, 300r ouTyke
0 CaHKIIM]jU, MjepH yII030peHha, 0Iy3UMaby IMOBUHCKE KOPUCTH, TPOIIKOBUMA
HPEKPIIAjHOT MOCTYIIKAa 1 KNMOBHHCKOIIPABHOM 3axTjeBy (uiaH 208. Tauka 4).
Nmajyhu y Buny HaBeneHo, Cyn je OlMjeHHO Ja IPONMCUBAKEM U3 ofipeoe
yiaHa 127. craB 2. Tauka 3) NpeAMETHOT 3aKOHA HUCY HApYIIEHE YCTaBHE ra-
paHIlIFje Ha Koje ce yKa3yje y MHULMjaTuBU. OBOM 3aKOHCKOM HOPMOM ITPOIH-
CaHo je Ja omreheHn y npeKpiajHoM MOCTYIIKY MMa MPaBo Ja U3jaBH Kajily
Ha OJITYKY JIOHECEHY IOBOJIOM H-ETOBOT 3aXTj€Ba 3a MOKPETAke MPEKPIIajHOT
noctyrnka. J[aBanai MHUIIKjaTHBE HAJIa31 Jja Cy MPOIyIITAakeM 3aKOHO/IaBLa 12
0BOM ozipeiooM omteheHoM oMmoryhu n3jaBibuBame kajnde U y ciiydajy Kajaa
HUje TIOJIHOCHJIAI] 3aXTjeBa 3a MMOKPETamke OBOT MOCTYIKA HapyIlIeHe ofpende
ynana 16. cta 2. u unana 113. ctaB 1. Yerasa. [Ipunukom oljemrBama mpe-
MeTHe 3aKkoHcke HopMe Cyq je uMao y BUy Aa je oapendom unana 120. cras 1.
Tayka 3) OCIIOPEHOT 3aKOHa IPOMKMCAHO 2 OIITeheH! y IPeKpIajHOM MTOCTYT-
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Ky MMa CTaTyC CTpaHKe Ka/ia je MOJHHO 3aXTjeB 3a MOKPETamke OBOI TOCTYIIKA,
JI0K je wianoM 121. craB 2. 3akoHozaBall Je(pUHUCAO Y KOJUM CIydajeBUMa Olll-
TeheHn Moke MOKpeHyTH MpekpiIajHu nocrynak. Hagasee, npema wiany 203.
CTaB 2. OBOT 3aKOHA, MOJHOCHUIIAIL 3aXTjeBa MOXKE M3jaBUTH jkaj0y Ha pjelieme
0 TPEKPINajy, U3 Yera jacHo Mpou3ias3u Aa omreheHu, KOju iMa CBOjCTBO CTPaH-
Ke y OCTYIKY (jep je MOIHOLICHEM 3aTjeBa MOKPEHYO MPEKPIIajHH MOCTYIAaK ),
¥Ma IpaBo Jia u3jaBu kajnly U MoOHja pjelIerhe O MPEeKpIIajy U3 CBUX 3aKOHOM
MPONKMCaHuX kanbeHux ocHoBa. C aApyre cTpaHe, KaJjia je MpeKpIIajHu MOCTy-
MIaK MOKPEHYT O] CTpaHe JPYyTuX, 3aKOHOM oBJantheHux cy0jekara, omrehenu,
npema oapendu wiana 120. ctaB 2. Tayka 3) MpeAMETHOT 3aKOHA, UMa CTaTyC
YUECHMKA y TIPEKPIIajHOM ITOCTYTIKY, T€ y OBOj IPaBHOj CUTYaI1ju HeMa Moryh-
HOCT J1a M3jaBU kaJI0y Ha pjelieme o npekpiuajy. OBakBUM IIPOMUCHBABEM, IO
owjenu Cyza, HHje JAOILIO 0 MOBPEAE 3ajeMUEHOT MpaBa Ha Kajuly UIIH Jpyro
MIPaBHO cpelICTBO U3 uiaHa 16. Ycrasa, kao HM unana 113. ctaB 1. Ycrasa, jep
ce 1oJoxkaj omreheHor koju uMa CBOjCTBO yUECHHUKA Y MPEKPIIajHOM MOCTYTI-
Ky HE MOKE JIOBECTH Y KOHTEKCT OBUX ycTaBHUX HOpMU. CyI, HauMe, cMarpa
Jla ce OBE yCTaBHE TapaHliije OJHOCE MPEBACXOIHO Ha MpaBa JUIla Koja uMajy
CTaTyc cTpaHaka y MOCTYIIKY O YMJUM C€ MpaBuUMa pjelana, 300r yera um je
MPEeIMETHUM yCTaBHUM HOpMaMa rapaHToBaHa MOTyYhHOCT moOHjama OaIyKa
oprasa Koju ux foHoce. [lakie, omreheHn KOju UMa CTaTyC CTpaHKe y MPeKp-
I1aJHOM IOCTYIIKY, Y IOIJIely IITETE KOjy j€ MPETPIHO U3BPLICHEM MTPEeKpIIIaja
MOX€E M3jaBUTHU kaJIOy Ha pjeliere o0 MPEeKpIIajy, 10K y CBOJCTBY yUECHHUKA Y
OBOM IOCTYTIKY CBOj UMOBHMHCKOITPABU HHTEPEC MOXKE, CXOHO OJIpe0U uIaHa
72. cTaB 1. OCTIOpEHOT 3aKOHA, peaTn30BaTH MOKPETAkhEeM MAPHUYHOT MOCTYTI-
Ka MpeJl HaJUIe)KHUM CYIO0M, YKOJIMKO CYy/l Y MPEKPIIajHOM MOCTYTIKY HE YCBOjU
HEroB UMOBHMHCKONIPaBHU 3axTjeB. Majyhu y Buny HaBeneno, Cyn je ouuje-
HUO J1a HICY OCHOBAHU HAaBOJM MHUIM]jaTUBE O HEYCTaBHOCTHU OCIIOPEHE HOPME
yiaHa 127. cTaB 2. Tauka 3) mpeMETHOT 3aKOHa.

VY noctynky oljemuBama yCTaBHOCTH ofjpeade uiana 191. ctas 5. 3akoHa
o npekpirajuma PeryOnuke Cpricke Cyn je yTBpIHO A2 Cy OBAKBUM ITPOMTUCH-
BambEM HapylleHe HopMe u3 wiaHa 16. ctaB 2, wiana 113. ctaB 1. u unana 48.
craB 1. YcraBa. Haume, oBa 3akoHCKa oipes16a ce OTHOCH Ha IIPAaBHY CUTYALH]y
KaJla OKPUBJbEHH Y TPEKPILAJHOM MOCTYIIKY IPUXBATH OATOBOPHOCT, T€ MY C€
MIOYKOM O TIPaBHOM JIMjeKy Jiaje MOTYhHOCT J1a pjeliene o MpeKpliajy kaaoom
nobuja camo y rorieay uspeueHe cankuuje. [Ipuankom orjene ocropeHe oape-
6e unana 191. cras 5. oBor 3akona CyJ je y3eo y 003up Aa je cTaBoBUMA 3. U
4. ucror uiaHa 3akoHa MPOMHUCAHO Ja aKO OKPUBJHEHHU PUXBATH OJTOBOPHOCT,
cyn he omuryuntu camo 0 BpCTH, BUCHHU CaHKIIM]€ U TPOILIKOBUMA IOCTYIIKA, a
€BEHTYaJIHO U O OJly3MMakby UMOBHHCKE KOPUCTH U HAKHAJIM IITETe oTeheHoMm,
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u3BOheHEM TOCTABJbEHUX U MPEATIOKEHUX JOKa3a HEOMXOIHUX Ja Ce O[UTy4n
0 TUM OKOJIHOCTHMA, T€ J]a OJUTyKa y TOM CIIy4ajy caJp:Ku 00pa3ioKemne y Mo-
ey U3peueHe CaHKI[H]je, TPOLIKOBA OCTYIIKA, O{y3MMakha UMOBHHCKE KOPH-
CTH M HakHaje mreTe. [lakie, kaja ce uMa y Buay 1a he y ciryuajy npuxsarama
OJITOBOPHOCTH O] CTPAaHE OKPUBJHEHOT Cy/ OMJIYYUTH O HABEIACHUM IMUTAH-
ma, Cyzn cmarpa Jia je, CXO/IHO rapaHiMjaMa u3 wiana 16. ctas 2. u wiana 113.
ctaB 1. YcraBa, 3akoHO/IaBall OKPUBJbEHOM Tpebao natu MoryhHocT nobujama
OJUTyKE O TMPEKPIIajy U3 CBUX OCHOBA KOjU CY 3aCHOBaHH Ha HeTOBOM IIPAaBHOM
UHTEpECY, a He caMo y Toriiey u3pedeHe cankuuje. Haume, 6e3 063upa Ha TO
IITO j€ IPUXBATHO OATOBOPHOCT, HECYMILHMBO j€ J1a TIOPE]] OTYKE O CaHKIIHU]jH,
OKpPUBJbEHU MOXE MMaTH MPAaBHU WHTEPEC 3a MOOMjabe U OUTYKE O TPOIIKO-
BUMa [TOCTYTKA, T€ €BEHTYaJIHO U OJJy3UMamby UMOBUHCKE KOPUCTU M HAKHAIU
HITETE, YKOJIUKO CYJl Yy KOHKPETHOM CiIydajy o0 ToMe otyun. Mako noHocunarg
OCIIOPEHOT 3aKOHA y CBOM OJI'OBOPY Ha MHHUIIMJATUBY UCTHUYE JIa j€ OCIIOPEHO 3a-
KOHCKO pjeriere u3 wiana 191. cras 5. npeMeTHOT 3aKOHA YCBOJ€HO Ca IIUJbEM
yHanpehema e(pUKacHOCTH MPEKPILAJHOT MOCTYIIKa M BeroBor Kpaher Tpajama,
Cyn cmatpa 1a MoryhHOCT U3jaBJbUBama jkaji0e 1o BUIlIe jkajJ0eHIX OCHOBA, a
HE CaMo Y TOIVIey U3peueHe CaHKIUje, HE MOXe JOBECTH y UTAakE OBO Haye-
JI0 MIPEKpIIajHOT mocTynka. [lakie, nponucruBambeM MOIYhHOCTH 3a U3jaBJbH-
Bam-€ jkaj0e camo y Moriieay U3pedeHe CaHKIje, OKPUBJHEHOM j€, TIO OIjeHU
Cyna, HapylIeHo MpaBo Ha kajdy, OJJHOCHO MPaBHO CPEACTBO MPOTUB OATYKe
KOJOM C€ pjelIaBa O leroBOM IIpaBy WM Ha MpaBy 3aCHOBAHOM MHTEpECY Koje
je 3ajemueHo wianoM 16. ctaB 2. u unanom 113. craB 1. Yeraga.

Cyn HHje pa3marpao nayluajiHe HaBoJ€ MHUIM]aTHBE O MOBPEAH YiaHa 6.
ctaB 1. n unana 13. KoHBeH1Mje 3a 3aIITUTY JbY/ICKUX MTPaBa U OCHOBHUX CJIO-
6ona. Hanme, unan 13. oBe KOHBeHIM]€ NpeiBul)a MpaBo Ha J1jeJI0TBOPaH MpaB-
HU JIMjeK ITOBOAOM IOBpeze NpaBa U cinobdoa 3amtuhennx Konsenuujom, anu
MHUIIM]aTUBA HE CaJp>KU HUKAKBO 00pasiiokeme y ToM norieny. Mcro tako,
JlaBaJial] MHUIMjaTUBE HUje 00pasIokHUo Ha KOJU HAYMH Cy OCIIOPEHUM IMPOIH-
CHBambEM HapyllleHe rapaHiyje u3 wiana 6. cras 1. Konsenmuje.
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Oonyka opoj: V-21/20 00 31. mapma 2021. co0une
“Cnyacoenu enacnux Penybnuxe Cpncxe” 6poj 32/21

YCTABHA OBABE3A YCKIIABUBABA ITOJ3AKOHCKUX
HOPMATHBHUX AKATA CA 3AKOHOM

V ciydajy Kajia cy JOHOCHOIIM OCIIOPEHMX HOPMAaTHBHUX aKara IMpoITyCTHU-
JM J1a y POKY YCKJIaJie MOJJ3aKOHCKE aKTe ca 3aKOHOM MJIM /1 JIOHECY HOBE aKTe
kojuMm he ypeantu onpeheny marepujy, a Oniu cy Ay>KHH TO YUUHUTH CXOAHO UM-
NepaTuBHO] HOPMH 3aKOHA, JOIILIO je 10 MOBPe/ie yCTaBHOT Hayela 3aKOHUTOCTH

N3 obpaznoxema

Urop lykuh u3 bujespune, kora 3actyna bophe Bacuh, anBokar u3 bujesbu-
He, 120 je YcraBHOM cyny Penyonuke Cpricke MHUIIM]aTHUBY 3a TIOKPETAE T0-
CTYIIKa 32 OI[j€UBakhE YCTABHOCTH M 3aKOHUTOCTH WiaHa 13a. Omiryke o mapku-
pamwy y rpaay bujespuna (,,Cayx6enu macauk Onmrune bujessuna‘ 6p. 22/06,
23/07,3/11 m7/14) mui. 18, 19. u 20. [IpaBuiiHrKa 0 jaBHUM NapKUPATHIITAMA
y rpany bujessuna (,,Cioyx6enu macauk Ommtune bujessuna® 6poj 24/07 u
,,Ciry>x0enu mmacHuk ['pana bujessuna® 6p. 17/15 u 21/17). Y uaunmjatusu ce
HABO/IU JIa je OCIIOPEHOM Ope100M MpeIMETHE OJUTyKe AOIUIaTHA KapTa 3a nap-
KHpame Bo3uiIa ofpeheHa CynpoTHO MPONMCcCaHOM HaYMHY KOpHUIThema jaBHOT
MapKUpaIuIITa, jep, N0 MUNIJbEHY JaBaolla MHUIIM]aTHBE, OBAKO JIe(pUHUCAHA
JIoIIaTHA KapTa MpeAcTaB/ba YTOBOPHY Ka3HY 3a Bo3aya U HHUje y carjiacHo-
cTu ca uigaHoM 16. craB 1. 3akoHa 0 KOMyHAJIHUM jAjenatHoctuMa (,,Ciryxoe-
Hu TnacHuK Peny6nuke Cprcke® 6p. 124/11 u 100/17), Te unanom 270. ctas 3.
u wiadoM 271. ctaB 2. 3akoHa 0 obnuranuoHuM ogHocuma (,,CryKOeHH JIUCT
C®DPJ*“ op. 29/78, 39/85 u 57/89 u ,,Cnyxx6enu rmacuuk Pemybnuke Cprcke
op. 17/93, 3/96 u 39/03). V norneny npeaMeTHOT paBUIHUKA y WHUIIU]aTH-
BU C€ HABOJIU /1a OCIIOPEHE HOPME OBOT aKTa HUCY Y CarJIaCHOCTH ca 3aKOHOM
0 KOMYHaJIHUM JjeJlaTHOCTUMA U HaBeAeHOM OTyKOM O MapKupamwy y rpaay
bujespuna, jep u3 oBor 3akoHa u OJuTyKe MPOU3JIa3H J1a ce OJIOKUPaAE BO3HIIA
MOYK€E U3BPILIUTH CAMO YKOJIMKO j€ BO3UJIO HEMPOIKCHO napkupano. [lopen tora,
JlaBajiall MHUIMjaTUBE cMarpa Jia j€ OCIIOPEHO MPONUCHUBAKE U3 MPEAMETHOT
MPaBUJIHUKA y CYIIPOTHOCTH ca wiaHoM 17. ctaB 1. 3akoHa 0 CTBapHUM MpaBHU-
Ma (,,Ciry>x0enu macHuk Penmyonuke Cpricke® 6p. 124/08, 3/09, 58/09, 95/11,
60/15, 18/16 m 107/19), jep Giokupame Bo3uiia BIaCHUKA OTpaHUYaBa y MpPaBy
J1a BO3UJIO JAPXKU y MOCjeay U Aa ra KopucTh. CXOIHO HaBEJIECHOM, Mpeaiaxe
na Cyn yTBpIu /1a OCIIOpeHe HOpME MPEeJAMETHE OJUTyKE U IPaBUIIHUKA HUCY Y
caryacHOCTH ca 3akoHoM 1 wianoM 108. Ycrasa PenyOmuke Cpricke.
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OnroBop Ha MHULIM]ATUBY Y MOTJIEly OCIIOPEHE OTyKe focTaBuia je CKyt-
mtuHa ['pana bujesbrHa, a y 0AHOCY Ha OCIIOPEHH MTPABUITHUK OATOBOP j€ J10-
CTaBJbEH OJ1 CTpaHe rpajoHayesnHuka bujessune. ¥ oba onrosopa, koju cy 1o
CBOM caJp>Kajy TOTOBO WJCHTUYHHU, HABOJH CE JIa Cy OCIIOPEHU aKTH y LIUjeJI0-
CTH CarJlaCHU pelIeBaHTHUM opeadama 3akoHa O KOMYHATHUM [IjeJIaTHOCTHMA
(,,Cmyx0enu rmacuuk Permy6nuke Cprcke® 6p. 124/11 u 100/17). ITpuje cBera,
UCTHYE Ce J1a, TPeMa OBOM 3aKOHY, jeIMHUIIA JIOKaIIHE caMoyTpaBe 00e30jelhyje
OpPraHU30BaHO 00aBJbakE KOMYHAIHUX JIJ€JIaTHOCTH, T€ Jia yNPaBJbabe jaB-
HUM [IPOCTOPHMA 32 MapKUpame Bo3uiaa 00yxBara ofip)KaBambe, YhIhemne, 1mo-
CTaBJbame caoOpahajHe cCUrHaIM3allKje Ha JaBHUM MOBPIIMHAMA WK 00jeKTUMa
u3rpal)eHrM 3a HapKupambe MOTOPHHUX BO3MUIIA, KA0 U YKIIAKkAhe, IPeM]jeLITabhe
U ONoKHMpame HEMPONMCHO NMapKupaHux Bo3wia. Hajgamwe, y oarosopy ce us-
HOCH CTaB Jla C€ KOPUCHUK JaBHOT MapKUPAIMIITA, KOJU Ce HUje MPHUIPKAaBAO
NPOMMCAHUX YCJIOBA 3a KopHUITheme NapKUpaaullTa, He MOKe CMaTpaTd Ipo-
NUCHO NMapKUPaHUM, TaKo Ja je OBaKBO MOCTYIamke CYNpOTHO WwiaHy 17. craB
1. 3akoHa 0 CTBapHHUM IpaBUMa. Y Be3U C THM, JOHOCHOIM OCIIOPEHHX aKara
cMarpajy Jia ce Ha OBaj HAYMH OrpaHUYaBa MPaBO CBOjUHE THTYJapa CBOjUHE
HaJl 100pOM O jaBHOT MHTepeca, 300T yera je cybjekar koju je omnartheH aa
ynpaBJba jaBHOM HMOBPIIMHOM 3aKOHOM oOBamntheH aa ca 1o0pa o1 jJaBHOT UH-
Tepeca, yMja je HaMjeHa jJaBHO MapKHUpame, HCKJbY4H CBAKOT KO Ta HeoBnalhe-
Ho KopucTH. [Topen Tora, HaBou ce J1a JoIIaTHA KapTa He MpeJiCTaBsba Ka3Hy,
HEro HaKHaJy 3a I[jeJIONHEBHO KOpHIIheme NapKUHT MjecTa, OAHOCHO LIUjeHY
3a HeoBnamrheHo kopuiheme jaBHe MOBPILIUHE, KOjy Ou, Aa H1je Onilo HeoBa-
mheHor napkupama, Apyrd KOPUCHULIUA MOTJIM KOPUCTUTH.

Onnyky o mapkupamy y rpany bujessuna (,,Cinyx0Oenu racHuk OnimTuHe
bujessuna‘ 6p. 22/06, 23/07, 3/11 u 7/14) nonujena je Cxynmruaa OnmTHHE
bujessuna Ha ocHOBY uilaHa 2. 3akoHa 0 ocHOBama 0Oe30jenHocTH caoOpahaja
Ha nmyteBuMa y bocuu n Xepuerosunu (,,Cinyx0enu rmacuuk bocue n Xepie-
roBuHe* 6poj 6/06), unana 2. craB 3. 3akoHa 0 KOMYHAJHHUM JIjeJIaTHOCTHMA
(,,Cyx0enu rmacuuk Permybmuke Cprcke® 6p. 11/95, 18/95 u 51/02) u unana
35. anmuneja 2. Craryta Onmtusae bujessuna (,,Cinyx0Oenu macHuk OnmTuHe
bujessuna® 6p. 5/05, 6/05 u 6/06). OcriopenoM onpenoom unana 13a. oBe oty-
K€ IPOIHKCAHO je: J1a je KOPUCHUK KOjU He U3BPLIN 00aBe3e NpeIBul)eHe YWIaHOM
13. oBe oanyke AyKaH Ja MJaTu JOIUIaTHY KapTy, J1a je KOPUCHHUK MapKupama
Jy’KaH NOCTYNHUTH 10 IPUMJbEHOM HAJIOTY U IJIATUTH JOTUIATHY KapTy Y POKY
o071 8 (ocam) 1aHa o1 laHa IIpUjeMa HaJlora, Te j1a he, ako KOpMCHUK JaBHOT Iap-
KHpaJUILTa He IJIaTu AoIuiaTHy Kaprty, JIT ,,Jlupekuuja 3a usrpajmy u pas3Boj
rpaaa‘ bujesbuHa MPOTHUB Hera MOKPEHYTH CYACKH MOCTYTIAK.
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[IpaBUIHUK O jJaBHUM MapKUpaIUIITHMa Yy rpany bujessuna (,,Cinyxoenu
rnacHuk Onurrune bujessuna‘ 6poj 24/07 u ,,Ciyx6enu macuuk ['pana bujessu-
Ha“ Op. 17/15 1 21/17) nonmo je nauennuk OnmtrHe brjesbiHe Ha OCHOBY YJa-
Ha 2. 3akoHa 0 ocHOBama 6e30jeqHocT caobpahaja Ha myTeBuMa y bocHu n
Xepuerosunu (,,Ciyx6enu rmacuuk bocue u Xepuerosune* 6poj 6/06), Omtyxke
0 mapkupamy y rpany bujessuna (,,Cinyx0Oenu rmacauk Onmrune bujessuna
6poj 22/06), Onnyke o u3MjeHama u gomyHama Oayke o mapKupamwy y rpaay
bujessuna (,,Cinyx6enn rmacuuk Onmrune bujessuna’ 6poj 23/07) u wiana
51. Craryra Onmtune bujessuna (,,Cnyx0Oenu macuuk Onmrune bujessnna®
op. 5/05, 6/05 u 6/06). OcnioperuM oapeadamMa OBOT MTPABUITHUKA MPOIHUCAHO
je: 1a je KOPUCHUK KOjU YMHU MOBpPee U3 wiaHa 17. OBOT akTa JyKaH Jia Iia-
TH JIOTIJIATHY KapTy; Ja HaJIOT 3a Iulahame JomIaTHe KapTe u3zaje opnamhenu
KOHTPOJIOP; /1a KaJia KOHTPOJIOp HUje y MOryhHOCTH Jja ypy4H HaJIOT KOPUCHU-
Ky, IpuuBpcTHhe ra Ha mapKUpaHo BO3UIIO HCIIO] Opucaya, YMMe ce cMarpa aa
je pocTraBa M3BpIICHA; Aa omTeheme UM YHUILITEHhE HAalora HemMa yThlaja Ha
BaJbaHOCT JI0CTaBJbakha U He ojjIaXKe Miiahame omiaTHe KapTe; 1a ce BO3UIIO
3a KOje je cIucaHa I0IIaTHa KapTa CHUMa (pOoTorpad)CKUM arnaparom pajau Jo-
Ka3MBamwa YUMEHOT IpecTyna (wiaH 18), na je KOpUCHUK MapKupama ayKaH
Jla TUIaTH JIOTUIATHY KapTy y poKy ox 8 (ocam) JlaHa Off aHa ypyuema; Te Ja
aKo KOPUCHHMK jaBHOT MapKUpAJUILNTA HE TUIaTH AoIuaTHy Kapty, JII ,,Jlupek-
1IMja 3a U3Trpajmby U pa3Boj rpajga‘“ bujessuna he npoTuB mera NOKPEeHyTH I10-
CTyHaK yTy>kuBamwa Koz Cyaa, Kao CTBapHO U MjE€CHO HaJUIEKHOTI OpraHa (4wiaH
19), na he ce KOPUCHUKY KOJU YYHMHH OMJIO KOjy MOBpPEY yclIoBa Kopulllhema
napkupanumTa u3 wiana 17. [IpaBunnuka, a uma Bulle of jenHe HeruiaheHe
JIOTUTaTHE KapTe, U3BPIIMTH OJIOKUpPame BO3UJIa HAPAaBOM 3a OJIOKUpPAH-E TOY-
KOBa BO3MJIa, @ HA OCHOBY HaJlora 3a Taj mocao oBJamheHor KOHTPOJIOpa WK
KOMYHAJIHOT MOJIMIAj11a; fa he ce KOPUCHUKY MapKupama KOju YMHU MOBpEIe
u3 wiaHa 1 7. oBOr MpaBUIIHKKA, a YHj€ je BO3UIIO PETUCTPOBAHO Y IPYTOj IprKa-
BU, U3BPIIUTH OJOKHUpamke BO3MJIa HAKOH M3/1aBamba JoIuiaTHe kapte (wiaH 20).

VY NocTynKy OljemhHBamba YCTaBHOCTU U 3aKOHUTOCTH OCIIOpeHe oapernde
Onnyke o mapkupamy y rpaay bujessuna Cyz je Mao y BULy pelieBaHTHE HOP-
Me 3akoHa 0 KOMyHaJIHUM JjenarHocTuma (,,Ciyx6eHn macHuk PeryOnuke
Cprcke® 6p. 11/95, 18/95 u 51/02) xoju je 610 Ha CHA3U y BpHjeMe JOHOIICHA
OB€ OJUTyKe M 03HA4YEH je Kao IMPaBHU OCHOB 32 HEHO JoHomIewke. [Ipema una-
Hy 1. oBOI 3aKOHa, BUME ce yTBpl)yjy KOMYyHaJIHE /jeJaTHOCTH Ol MOCeOHOT
JPYIITBEHOT HHTEepeca U HauuH 00e30jehrBama noceGHOr IpyITBEHOT UHTE-
peca, opranuzanuja odaBbamba KOMyHAJIHUX JIJ€JTaTHOCTH U HAYUH HUXOBOT
¢unancupama. Ynanom 2. cras 1. neuHICaHEe Cy KOMYHAJIHE /1j€JIaTHOCTU O]
oceOHOT IPYIITBEHOT HHTEpECa Koje Cy MPeIMEeT peryiaucama OBOT 3aKOHa,
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Mmel)y Koje HMje yBpIITEHA JjeaTHOCT yIpaBJbakha JaBHUM IIPOCTOPUMA 32 Map-
Kupame Bo3wia. [Ipema craBy 2. uiana 2. OBOT 3aKOHA, CKYMILITHHA OMILITHHE
MOXe€ OJIITYKOM YTBPAMTHU Ka0 JjeaTHOCT OJ MOCEOHOT IPYIITBEHOT HHTEpe-
ca M Jpyre KOMyHaJIHE JIjeJIaTHOCTH, TOpe/l OHUX Koje cy yTBpheHe y crany 1.
OBOT YJIaHa, aKO Cy T€ J[jeJIAaTHOCTH He3aMjeHJbUB YCJIOB JKMBOTA U paja rpaha-
Ha, peny3eha uiam pajga Ipyrux opraHusanyja.

[Topen Tora, y koHkpeTHOM ciyuajy Cya je y3eo y o03up u oapende Ba-
xeher 3akoHa 0 KOMyHanHuM JjenatHoctuma (,,Ciry:xo6enu racHuk Peny6mu-
ke Cprcke® 0p. 124/11 u 100/17), unjum cTynameM Ha CHary je mpecrao jaa
Ba)XM 3aKOH O KOMYHAJIHUM JjenarHoctuma (,,Cirysx6enu racHuk PemyOmnmke
Cpncke* 6p. 11/95, 18/95 u 51/02). OBuM 3akOHOM YTBpheHE Cy KOMyHaJIHe
JjeIaTHOCTH OJ1 IIOCEOHOT jJaBHOT MHTEpeca U HaunH 00e30jehuBama moceGHor
JaBHOT MHTEpeca, OpraHu3alyja 00aBbarba KOMyHAITHUX JjeIAaTHOCTH U HAYMH
BUXOBOT (pMHaHCHUpama (4iaH 1), MPONKMCaHo je a je KOMyHaJlHa JIjeJaTHOCT
0] TOCEOHOT jaBHOT' MHTEPECa, Y CMUCIY OBOT 3aKOHA, U YNPaBJbakhe JaABHUM
pOCTOpUMa 3a MapKUpambe Bo3uia (4aH 2. cTaB 1. Tauka j), Te 1a ypaBibambe
JaBHUM IPOCTOpHMA 32 MapKUpame BO3WIIa 00yXBaTa ofip)kaBame, yniiheme,
nocrasJbame caoOpahajHe curHanIM3aIyje Ha JaBHUM MOBpIIMHAMa WK 00jeK-
TUMa u3rpal)eHuM 3a mapkupame MOTOPHHUX BO3MJIA, KA0 U YKIIAmkambe, Ipe-
MjelTame U OJ0KUpame HEMPONMCHO NapKUpaHUX Bo3wia (wiaH 3. Tauka ).

VYpehyjyhu nurame o0aBbamba KOMyHAIHHUX [[J€JIaTHOCTH, OBUM 3aKOHOM
MPOIKCAHO je: J1a JeANHMIIA JIOKAITHE camoyTpaBe 00e30jelyje oprannzoBaHo
o0aBJpamhe KOMyHAJIHUX JjeTaTHOCTH U Jia CKYIILUTHHA JeMHHULIE JIOKAJIHE ca-
MOYTIpaBe CBOjOM OJJIYKOM JIeTaJbHUje MPOIUCYje YCIOBE U HaUMH 00aBibamba
KOMYHAJIHUX [IjeJIAaTHOCTH, MaTepujaIHe, TEXHUUKE U JIpyre YCIoBe 3a (puHaH-
CHpame, pa3Boj, U3rPadby U OJlp)KaBambe KOMYHAITHUX 00jeKara, yClIoBe 3a KO-
puirheme 1 npecTaHak Kopuirhema KOMyHallHe YCIIyTe, jeTUHHUILy 0OpadyHa 3a
CBaKy BPCTY KOMYHAaJIHE YCJIyTre€ M HauMH Haljare KOMyHaJHHUX yciyra (4iaH
6. craB 1. Tau. a), 6), 1) ¥ €); 1a OAIYKY U3 cTaBa 1. OBOT YjaHa JOHOCH CKYTI-
HITHHA JeJUHUIIE JIOKAIHE caMoyIpaBe (WwiaH 6.cTaB 2); Aa KOPUCHUK KOMY-
HaJIHE yCIIyTre KOPUCTH Ty YCIYTy Yy CKJIajay ca ofpendaMa OBOT 3aKOHa (4IaH
9a. craB 1); na je maBanai KOMyHaJHe yClyre aykaH ja 00e30ujeu TpajHoO U
HECMETAHO MPYKakbe KOMYHAIHUX yCIyra KOpUCHUIIMMA KOMYHAJIHE YCIIyTe
1O/l yCIIOBMMA, Ha HAYMH U TIpeMa HOpMaTUBUMA KOjH Cy MPOMHMCAHU 3aKOHOM
U IpYyTUM MPOMHMCHUMA, 3aTUM MCIIPABHOCT U (DYHKIIMOHATHOCT KOMYHAJTHHX
oOjekara u ypehaja, ogpeheHn KBaauTeT KOMyHaJIHUX yciyra (uiad 13. cras
1); na kopucHuk 1uiaha yTBpheHy LujeHy 3a MpyKeHy KOMyHaJIHy yCIyTry Ha
OCHOBY pauyHa KOj! HCIOCTaBJba JlaBasiall KOMyHaJIHE yCIIyTe U KOjU uMa CHa-
Iy BjepofocTojHe ucnpase (wiaH 16. craB 2); 1a je jeANHUIa JIOKaJIHe caMo-
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ynpaBe Ay)KHa Jla yCKJIaJH MPOIMHKCE O BPILIEHhY KOMYHAIHUX JIJ€JaTHOCTHU ca
ofipedamMa OBOT 3aKOHA U JIOHECE MPOMUCAaHEe OTYKE Y POKY O[] IIIECT Mjeceln
O] laHa CTyTama Ha CHary oBoOT 3akoHa (uiaH 41. ctaB 1); Te na cy jenuHuLe
JIOKaJIHEe caMOyTIpaBe Ay’KHE Ja y POKY O]l IIeCT Mjecellr O JJaHa CTylama Ha
CHary OBOT 3aKOHA YCKJIaJe OJUIyKy U3 WwiaHa 6. CTaB 2. OBOT 3aKOHA ca OJpe/i-
Oama oBor 3akoHa (uwiaH 41. cras 2).

Kako u3 nmuTupanux 3aKOHCKUX ofjpenada rnpousiasu, Baxehu 3akoH o Ko-
MYHAJHHUM JIjeIaTHOCTUMA Ha JIpyradynju U cBeoOyxBaTaH Ha4uMH ypelyje nmu-
Tamke 00aBJbaba KOMYHAJIHE JjeIaTHOCTH yIpaBJbarba JaBHUM MOBPIIMHAMA
3a MapKupame BO3WIA, y OAHOCY Ha paHUjU 3aKOH O KOMYHAJIHHUM JIjeJaTHO-
CTMMa Ha OCHOBY KOjerT je JJOHECeHa OCIopeHa o/uTyka. Baxkehum 3akoHOM je,
npUje cBera, npeIMeTHa KOMyHaJlHa JjeaTHOCT MpeiBul)eHa Kao KOMyHaIHa
JjeTaTHOCT OJ IOCEOHOT jJaBHOT MHTepeca, Ae(QUHUCAH je M0jaM U CaJp)KUHA
OB€ [IjeJIAaTHOCTH, OBJIAIINEeHE 3a TOHOIIEHE OJTyKe 0 00aBJbamkby KOMYHAIHE
JjeTaTHOCTH, T€ MUTama Koja ce JeTaJbHUje MPOMHCY]Y OUTYKOM CKYIMIITHHE
JEIMHMIIE JIOKAJIHE caMOyIpaBe o 00aBJbamkby KOMYHAJIHE JjelaTHOCTU. 300T
Tora je, no orjeru Cyna, CXOAHO UMIEpaTUBHO] HOPMH U3 wiaHa 41. cTaB 2.
Bakeher 3akoHa 0 KOMyHAJIHUM JjeJIaTHOCTUMA, JOHOCHJIAIl OCIIOPEHE OTyKe
010 ay’XaH Jia y pOKy O IIECT MjeCcellH Of1 JlaHa CTyIama Ha CHAary OBOT 3aKOHA
OBY OJITYKY YCKJIaJii ca ofjpeadama OBOT 3aKOHA WJIM Ja IOHECE HOBY OMIYKY
kojoM he ypenutu npeametHy matepujy. Kako je npomyctuo aa to yuunu, Cyn
Jj€ OIIMjEHHUO J1a je Y KOHKPETHOM CJIy4ajy JOILIO 10 oBpee wiaHa 41. 3akoHa
0 KOMYHAJIHUM JIjeJJaTHOCTHMA, OTHOCHO J1a j€ OCIIOpeHa OJUTyKa Y II1jeI0CTH
JI0BEJIa 10 HapylllaBama Hauelsla 3aKOHUTOCTH U3 uiaHa 108. cras 2. Yerapa. Y
Be3H ca HaBeneHUM, Cyn cmarpa 1a ce Outyka o uamjenn Omityke o mapKupamy
y rpaay bujessuna (,,Ciayx0enu racHuk I'pana bujessuna® 6poj 7/14), xoja je
JIOHECeHa Ha OCHOBY Bakeher 3akoHa 0 KOMYHAJIHUM [IjeJIAaTHOCTHMA U KOjOM
ce Mujema LljeHOBHMK HaruaTe napkupama Ha MoJpyyjy onmTHHe bujemuna,
HE MOJKE CMaTpaTH yckiiajiBambeM OCIIOpPEHE OTyKe Ca OBUM 3aKOHOM.

W3 uctux pasnora, Cyx je ouujeHro fa HU ociopeHu [IpaBuiiHUK 0 jaBHUM
napKUpaluiITiMa y rpaay bujesbruna Huje y cariacHOCTH ca 3aKOHOM O KOMY-
HaJHUM JjenatHocTiMa (,,CiyxOenu rmacHuk Penmy6muke Cpricke* Op. 124/11 u
100/17). Haume, 0BUM IpaBUITHUKOM c€ JleTajbHU]je pa3pal)yjy U KOHKPETU3Y]y
peneBaHTHE onpende Omryke o nmapkupamy y rpamay bujesbuna paau muxose
npuMjeHe. 300r Tora, Kao 1 'y Mmorjely OCIIopeHe OiIyKe, Koja je, mopes 3axo-
Ha 0 KOMYHAJIHUM JIjeJaTHOCTHMA, IPAaBHU OCHOB 32 JOHOUICHE MPEIMETHOT
npaBuiIHKMKA, CyJl je OLIMjEHHO 1a HU OBaj aKT HUj€ Y CarflaCHOCTH ca 3aKOHOM
0 KOMYHAJIHUM JjeJIaTHOCTUMA, jep, CXOHO wiaHy 41. oBOT 3aKOHA, JOHOCH-
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nan [IpaBuiHMKa HUje U3BPIINO HETOBO YCKIal)Bame ca TUM 3aKOHOM, HUTH
je IOHHO HOBH NPaBHJIHUK.

Wmajyhu y Buay a, U3 HaBeAHUX pasiiora, OCIopeHa ouIyKa 1 MpaBUIIHUK
HHUCY Yy CarlaCHOCTH ca 3aKOHOM O KOMYHAJIHUM JijenatHoctuma, Cyz cMaTtpa
na je 6ecrpeIMEeTHO pa3MaTpar OBe aKTe y OJJHOCY Ha 3aKOH O OOJIUraliHOHUM
OJITHOCHMA U 3aKOH O CTBAapHUM IIpaBUMa, Ha KOj€ Ce yKa3yje Y HHHUIIMjaTHBH.

Oonyka 6poj: ¥-28/20 00 31. mapma 2021. 2o0une
“Cnyarcoenu enacnux Penyonuxe Cpncxe” 6poj 32/21

HAKHAJIA 3A OPXXABAIBE BOAOMIEPHOI
MIJECTA 1 UTHCTPYMEHATA

JloHocual moi3akOHCKOT aKTa MPEeKOpadyMo je 3aKOHCKO OBJamheme
yTBphHBameM HaKHAJIE 3a OJPXKABAHE MjepOor MjecTa U MjepHOT HHCTPyMEHTa
KOja HUje npenBuleHa 3akoHoM Oyayhu 1a MjepHO MjecTo U MjepHU UHCTPY-
MEHT YHHE CaCTaBHH MO KOMYJIaHaJIHE HHPACTPYKType U CPENICTBA 33 FbUXO-
BO OfipKaBame ce 00e30jel)yjy u3 1ijeHe KoMyHaIHe YCIyTe.

U3 obpaznoxema

»[IPOU3BOJABA AYIIAHWUR a1.0.0 [IpwmaBop, koje 3actymnajy 3opan by-
6uh u bojana Jlyka byouh, anBokaru u3 bame Jlyke, nano je YcraBnom cymy Pe-
nmyOmke CpIricke MHUIIM]ATHUBY 32 TOKPETamk-E MOCTYIKA 32 OIfjSHhUBAKE YCTaB-
HOCTH U 3aKOHUTOCTH WiaHa 16. cT. 5. u 6. O[yryke 0 jaBHOM BOJIOBO/IY U jaBHO]
kananuzanuju onmruHe [IpwaBop (,,Ciyx0enu rmacauk Ommtune [IpmaBop
0poj 24/17). Y uHUIMjaTUBY C€ HABOJIH J1a OCIIOPEHE ofpe10e MPeMETHE OJTYKE
HUCY y carmacHocTu ca YcraBoM PenyOmuke Cpricke, Te ca ofpendoama 4iana 2.
ctaB 1. Tauka c), unana 13. ctaB 1. Tauka 0), wiana 16. craB 1. u unana 20. cT.
1. u 2. 3akoHa 0 KOMyHaJTHUM AjenatHoctuma (,,Ciyk0eHu rmacHuk Permyonuke
Cpricke* 6p. 124/11 u 100/17). Haume, kako ucTU4e qaBajiall HHUIHjaTUBE, U3
HaBEJICHUX 3aKOHCKUX OJpen0H Mpou3ja3u Jia je JaBajial] KOMyHaJIHE YCIyre
Jy’)KaH J1a 00e30ujen UCTIPAaBHOCT U (PYHKIIMOHATHOCT KOMYHAJTHUX 00jekara
u ypehaja, Te 1a ce cpeacTBa 3a mpykame KOMYHaIIHE yciayre 00e30jel)yjy u3
[IMjeHe KOMYHalIHe yciyre. Kako MjepHO MjecTo U BOJIOMjep YMHE U0 jaBHE
KOMYyHaJIHEe UH(pacTpyKType, AaBaiall MHUIMjaTUBE cMaTpa Ja AaBajial KoMy-
HaJHE yciayre Tpeda 1a 00e301jeu BbUXOBO UCTTPABHO (DYHKIIMOHUCAKE, TE /1A
CHOCH TPOIIKOBE Ofp’KaBara MjEpPHOT MjecTa u Bojgomjepa. Hacympor Tome,

129



Topnna 28. CPIICKA ITPABHA MIMCAO bpoj 55.

OCIIOPEHUM HOpMaMa OBe OJUTyKeE j€, KaKo Ce UCTHYE, yBeJleHa 00aBe3a 3a KOpuc-
HUKa KOMYHaJIHE yciayre Ja miaha MjeceuHy HaKHay 3a OJpKaBambe MjEepHOT
MjecTa U MjepHOT MHCTPYMEHTA MOTPOIIke Bojie. OBaKBO MPOMHMCUBAE j€, TI0
MUIIJbEHY JaBaolla MHUIM]aTHBE, Y CYIIPOTHOCTH ca 3aKOHOM O KOMYHAJIHUM
JjeTaTHOCTHMA, YMME j€ UCTOBPEMEHO JIOLLIO /10 MoBpeae U uiana 108. cras
2. YeraBa PenyOnuke Cpricke.

VY oaroBopy Ha MHULIMJATUBY KojH je nmocraBmia CkynmTruHa ONmTHHE
[IpwaBop HaBOIM ce J1a je MHUIMjaTHBa y [IUjeIOCTH HEOCHOBAaHa, jep je OcCIIo-
peHa o/ITyKa JOHeCeHa y CKJIafy ca oBiamhemrMa U3 uiaHa 6. ¥ ujgaHa 7. cTaB
1. 3akoHa 0 KOMyHaJIHUM AjenatHocTuma (,,CirysxOenu acHuk PeryOnuke Cp-
nicke® Op. 124/11 u 100/17), Te aa cy carmacHo oapendu €wiaHa 7. cTaB 4. OBOT
3aKOHA jaBHU BOJIOBOJ U KaHaJIM3allMja MOBjepeHu Ha ynpasibame KII ,,Bomo-
B0 a.n1. [Ipmasop. Hanasme, ToHOCKIAIl OCTIOPEHOT aKTa UCTHYE /1A TPUITUKOM
OflpKaBama MjEPHOT MjecTa U MjepHOT HHCTPYMEHTA OBJIATNEHO KOMYHAITHO
npenysehe MMa u3BjecHe TPOILKOBE, 300T Yera je ocropeHuM oapendama Of-
JIyKe MPOIHUCAHO Jia Ce 3a OJ[p’KaBakbe MjepHOT MjecTa U MjepHOT HHCTPYMEHTa
ruiaha MjeceyHa HaKHaa. Y BE3U C THM, Y OJITOBOPY C€ HaBOJM Ja C€ OJJprKaBambe
MjEpHOT MjecTa U MjepHOT HHCTPYMEHTa HEe MOXe cMaTpaTh poOoM, Ta ce He
MOX€ ypauyHaTH y I[1jeHy YTpOIIeHe Boje, 300T Uera ce, CXO[AHO OCIHOPEHUM
oapendama OJutyke, o7 KOPUCHUKA OBaj TpoIIaK Harulahyje y BUAY MjeceuHe
HaKHaJie, y BUCUHH Kojy yTBphyje Hagzopuu ogbop komyHanHor npeny3eha koje
ylpaBJjba jaBHUM BOZOBOJIOM U KaHanu3auujoM. CiujenoM HaBeaeHor, CKym-
tuHa OnmruHe [IpmaBop cMaTpa /1a Cy HaBOAM M3HECEHU Y MHULIMjaTUBU He-
OCHOBaHH, Te npeaxe aa Cya naTy HHULM]ATUBY HE IPUXBATH.

Onnyky o jaBHOM BOJIOBOAY M jaBHO] KaHanu3auuju onmtuae [IpmaBop
(,,Ciry>x6enu rnacauk Omurune [IpwaBop 6poj 24/17) nonujena je Ckym-
tuHa Onmrune [IpwaBop Ha OCHOBY 4iaHa 6. 3akoHA O KOMYHAJTHUM JijenaTt-
HoctuMa (,,Ciry>x6enu racHuk Pemy6mnuke Cpricke 6p. 124/11), unana 39. 3a-
KOHA 0 JIOKAJIHOj camoytipaBH (,,Ciyx0enu rmacHuk Pemybnuke Cpricke® 6poj
97/16), unana 37. Craryta Onmrtuse [pmwasop (,,Ciny:x6enu rmacHuk OnmTu-
ue [Ipmasop* O6poj 15/17) u unanosa 161. ctas 1. u 190. [TocnoBauka o paxy
Ckynmtuae Onmrune [pwasop (,,Ciayx6enn rmacauk Onmrrune [Ipmasop™
0poj 21/17). Ocniopenum oapeadama unana 16. oBe ofIyKe MPOIMUCAHO je: 1a ce
3a oJpKaBame MjEPHOT MjecTa U MjepHOI MHCTPyMEHTa Ii1aha MjeceuHa Hak-
Haza (cTaB 5), Te Ja BUCHHY HaKHaJie U3 IPeTXOAHOT cTaBa yTBphyje Hanzopuu
on0op npenyseha y3 caracnoct Ckyniutude OnmruHe (cTaB 6).

VY NoCTynKy oljjemhHBamka YCTaBHOCTH M 3aKOHUTOCTH OCIIOPEHHUX Ofpe/ia-
6a nmpeamertHe otyke Cyn je uMao y Buay Aa je YcraBom PemyOnuke Cpricke
yTBphEHO Ja ONMIITHHA MPEKO CBOJUX OpraHa, y CKJIay ca 3aKoHOM, ypehyje u
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00e30jehyje obaBbame KOMyHaTHUX JAjenarHocTy (wiaH 102. cras 1. Tauka 2),
T€ J1a 3aKOHH, CTAaTyTH, IPyTU MPOMKCHU U OIIITH aKTH MOpajy OUTH y cariac-
HOCTH ca YCTaBOM, a MPOIUCH U APYTH OMILUTH aKTH MOPajy OUTH y cariacHo-
cTu ca 3akoHoM (uwiaH 108).

Hanasse, 3akoHOM 0 JIoKaniHO] camoytpasH (,,Ciry>x0eHu rmacHuk Permy6mim-
ke Cpricke™ 6poj 97/16 u 36/19) mpomnucaHno je Aa caMocTallHe HAJIEKHOCTH
JeAMHUIle JIOKaJHEe caMoyTpaBe 00yxBarajy, mopeJl ocTalaux, ypehemwe u 06e3-
6jeheme 00aBibaba KOMYHAIHUX JIJ€IaTHOCTH, Y OKBUPY KOJUX j€ MpOMHCcaHa
HPOM3BO/IEH-A M HCTIOPYKA BOZIE, Y CKIIA/ly Ca 3aKOHOM, T€ OCHUBAHE IPUBPEIHUX
JpLITaBa, yCTAaHOBA M APYTHX OpraHU3allfja paay NpyKama yCiayra U3 lbuXoBe
Ha/IJISKHOCTH, ypeheme bUXoBe OpraHu3aliuje 1 ynpasibame (4iaH 18. Tauka
2) monat. 2. u 3), Kao U Ja CKYMIITHHA jeTUHUIIE JIOKATHE CaMOYIIpaBe TOHOCH
OJUTyKE M JIpyTe OIIITE aKTe U Jaje HUXOBO ayTeHTUYHO TymMauewe (dwiaH 39.
CTaB 2. Tayuka 2).

[Topen Tora, 3aKOHOM 0 KOMyHaJTHUM JijenaTHocTMA (,,CiTy>kOeHU IITacCHUK
Peny6mnuke Cpricke* Op. 124/11 u 100/17) yrBplheHe cy komyHalHe /1jelaTHOCTH
0] TOceOHOT jaBHOT MHTEpeca U HauuH 00e30jehruBama moceOHOr jaBHOT UH-
Tepeca, opraHu3alrja 06aBJbarkba KOMyHAITHHUX J[j€JIaTHOCTH U HAUUH HUXOBOT
¢uHaHcupama (wiaH 1), Te je MpoNnucaHo Jia cy, Mopes OCTalIuX, KOMyHaJIHEe
JjeNIaTHOCT MPOU3BOAE U UCIIOPYKE BOJIE U U NpeunIhaBame U 0/1Boheme OT-
naJHUX BOJA JjeIaTHOCTH Off OCEOHOT jaBHOT HHTepeca (wiaH 2. cTaB 1. Tad-
ke a) u 0). Hajasbe, OBUM 3aKOHOM je MPOMHUCAHO J1a MPOU3BO/AHA U UCIIOPYKA
BOJIe 00yXBaTa CaKkyIbae, MpeyninaBame U UCTIOPYKY BOJE KOPUCHHUIIMMA 32
nuhe u apyre norpede BOJOBOJHOM MPEKOM JI0 MjepHOT HHCTPYMEHTa KOPHUC-
HUKa, YKJbY4Yyjyhu U MjepHH HHCTPYMEHT (wiaH 3. Tad. 6), Te Jja ce KOMyHaJ-
HUM 00jeKTUMa cMaTpajy rpal)eBUHCKU 00jeKTH ca ypehajuma, onpeMoM 1 UH-
cTaJlaljamMa Koju CIIy’Ke 3a 00aBJbarbe KOMYHAJIHUX JIjeITaTHOCTH, Ko U cama
MOCTPOjeha, ONpeMa M MHCTajalrje Koje YNHE KOMYHAIHY UH(PACTPYKTypy
WIH CITy’Ke 33 MPOU3BO/(bY KOMYHATHOT IMPOM3BOJIA U BPLICHE KOMYHATHUX
ycnyra, rpal)eBUHCKO 3€MJBHILTE Ha KOjeM Ccy uirpaleHu, Te go0pa y OmIIToj
ynoTpebu Koja ciyxe 3a oBe HaMjeHe (wiaH 3. Tadka c). Uredujuci ob6aBbame
KOMYHAJIHUX JIj€J1aTHOCTH, OBUM 3aKOHOM j€ IPOIUCAHO: Ja jJeJUHULIA JTOKATHE
camoytpaBe 06e30jel)yje oprannzoBaHo 00aBJbambe KOMYHATHHUX J[jEIaTHOCTH
U /12 CKYMILITHHA JeIMHULE JIOKAIHE CaMOYIIpaBe CBOjOM OJUTYKOM JleTajbHHje
NpOMHKCYje: YCIOBE U HAYMH 00aBJbaba KOMYyHAJTHUX J1j€IaTHOCTH, MaTepuja-
He, TEXHUYKE U JIpyTe YCIIOBE 3a (pUHAHCUPAbE, Pa3Boj, U3TPa/by U OAp)KaBambhe
KOMYHAJIHUX 00jekaTa, yCiaoBe 3a (YHKLIHOHHUCAKE U TEXHUYKO-TEXHOJIOIIKO
jenuHCTBO cuctema U ypehaja, jeauHuIry oopadyHa 3a CBaKy BPCTy KOMYHaJ-
HE yCJIyTe M HauMH Harjare KOMyHaJIHUX yciyra (4wiaH 6. Tad. a), 0), B), U €);
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Jla OJUTyKY M3 cTaBa |. wiaHa 6. JOHOCH CKYIIITHHA JeIMHUIIE JIOKATHE CaAMOYy-
npase (wiaH 6. cTaB 2), 1a KOPUCHUK KOMYHAJIHE YCIIyTe KOPUCTH Ty YCIYTY Yy
CKJIay ca oiperdaMa oBOT 3akoHa (wiaH 9a. cras 1), 1a je naBanal KOMyHa-
He yclyre Jay’KaH J1a 06e301jen TpajHO U HECMETaHO NpYyKambe KOPUCHUIIMMA
KOMYHAaJIHEe ycIIyre MOJ YCJIOBHMA, HAa HAYUH U IIpeMa HOpMaTUBUMA KOjH CY
MIPONKMCAHU 3aKOHOM U JPYTUM MPONHUCUMa, UCIIPABHOCT U (DYHKIIMOHATHOCT
KOMYHaJTHUX objekara u ypehaja, onpel)eHn KBanuTeT KOMyHaJTHUX yClIyra U
Jla je AaBajiall KOMyHaJIHE YCIIyre OJrOBOpaH 3a MITETY KOjy MPOYy3pOKyje Ko-
pUCHMIIMMA ako He 00e30ujenn 1a ce KOMyHajHa yciayra BpIIU 1OJ HaBe/e-
HUM ycioBuMa (uiaH 13); na kopucHuK miaha yTBpheHy 1MjeHy 3a Mpy>XeHy
KOMYHAJIHY yCIyTy Ha OCHOBY payyHa KOjJU MCIIOCTaBJba JaBasial] KOMyHaIHE
yciyre, KOju MMa CHary Bje€poJIOCTOjHE MCIIpaBe, U Jia je y cilydajy cropa u3-
Mel)y YroBOpHHX cTpaHa HajnexaH cya (wiaH 16. craB 2); 1a ce cpeacTsa 3a
00aBJbake KOMYHAJIHUX JIj€JIaTHOCTH MHJIMBUYaTHE KOMYHATIHE MOTPOIIHE
00e30jelyjy u3 nujene komyHanHux ycayra (wian 20. craB 1), Te 1a ce muje-
HOM KOMYHAJIHUX yciyra 06e30jelyjy cpencTsa 3a nmokpuhe yKymHHX pacxoaa
JlaBaolla KOMyHaJIHe yciryre U yHanehuBame nocrojehnx KoMyHalHuX objekaTta
u ypebhaja, mpemMa HopMaTUBUMA U CTaHapAUMa Y KOMYHAJIHUM JjjeJlaTHOCTUMA
U TPXKMIITHUM LUjeHaMa yJla3HuX TpolikoBa (uiaH 20. ctas 2).

W3 nuTHpaHux yCTaBHUX U 3aKOHCKUX ofpeznada, o oujenu Cyna, mpous-
J1a3" J1a Cy MPOU3BO/Iha U UCIIOPYKa BOZIE, Kao U MpedyriIhaBame 1 o1Boheme
OTIAJHUX BOJA, /jeJaTHOCTU O MOCEOHOT jaBHOT MHTepeca, Jia je jeAMHULA
JIOKaJHe camoyIpaBe oiamrheHa ja ypehyje u o6e30jehyje obaBbame 0BUX
KOMYHAJIHUX JIjeTaTHOCTH, T€ J1a CBOJUM OIIITHM aKTOM JAETaJbHO MPOMHUILE
yCIIOBE M HAYMH Ha KOJU ce rpaljaHMMa Mpy’ka oBa ycilyra, MaTepujaiHe, Tex-
HUYKE U IpyTe yCIoBe 3a QMHAHCUPALE, PAa3B0j, U3TPa/liby U OfIp>KaBamke 00je-
KaTa, Kao M ycJoBe 3a (DYHKIIMOHUCAHE U TEXHUUYKO-TEXHOJIOIIKO jeINHCTBO
cucrema u ypehaja.

Caujenom HaBeneHor, Cyn je onujenuno aa je Ckynmrunaa Onmrune [Tpma-
BOp Ouna opnamrheHa aa, ca LUJbeM MpoBolemha peseBaHTHUX ofpeada 3aKo-
Ha 0 KOMYHAJHHM JIjeJIaTHOCTUMA, TOHECE OCIIOPEHY OMTYKY, KojoM je ypehe-
Ha U3rpajiba, yIpaBibambe, OApKaBamke U KOpUIIThemne jJaBHOT BOJAOBOA U jaBHE
KaHaJIu3alyje Ha noapyyjy onurune [Ipmasop.

MehyTum, 1o o1jeHr OBOT Cyia, OCHOPEHUM IPONHUCHBakeM U3 wiaHa 16.
cT. 5. u 6. npenmetHe omnyke CkymnmruHa Onmtune [IpmaBop je nzamnua u3
OKBHpA 3aKOHCKHX OBJalIhema 1 nponucaia HaKHaay Koja HUje y carlacHo-
CTH ca 3aKOHOM O KOMYHAJIHMUM JjenarHoctuMa. [Ipunmkom ose onjene, Cyn
je, mpHje cBera, MMao y BUIY Ja KOMyHaJHe o0jeKkTe unHe, u3Mely ocranor, u
cama IocTpojera, OpeMa U UHCTaJIalije KOMyHaJIHe HHPPaCTPyKType, Te 1a
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je, mpema unany 13. ctaB 1. Tauka 0) 3aKkoHa 0 KOMyHAQJIHUM JIj€TTaTHOCTUMA,
JlaBaJiall KOMyHaJIHE YCIyre Ay)KaH J1a 00e301jeIu HCIIPaBHOCT U (PyHKIHO-
HAJIHOCT KOMYHaJTHHUX o0jekara u ypehaja. [lopen Tora, uaanom 20. ct. 1. u 2.
OBOT 3aKOHa IIPOMHCAHO j€ J]a Ce CPECTBA 32 00aBIbakhe KOMYHAIHHUX J1j€JIaTHO-
CTH MHJIMBUyalTHE KOMYHaJHE MOTPOIIkhe 00e30jel)yjy U3 1ujeHe KoMmyHaaHe
yciyre, T€ Aa ce U3 oBe IjeHe 00e30jelyjy u cpeacTna 3a mokpuhe yKymHUX
pacxofia J1aBaolia KOMyHaJHe ycliyre U yHanpeheme moctojehnx KomyHalIHuX
o0jekara u ypehaja. Kako 13 HaBeJleHUX 3aKOHCKUX ofpeaada npousnasu, Mjep-
HO MjE€CTO M MjepHH MHCTPYMEHT (BOJOMjEp) YMHE CACTABHU AMO KOMYHAaJHE
UHPACTPYKTYpE U CPEICTBA 33 BLUXOBO OfIp)KaBame ce 00e30jelyjy u3 nujexne
KOMYHaJHE YCJIyTe, OJHOCHO Y Ty IIMjeHY yJla3e CBHM TPOIIKOBHU KOje JaBajall
OBE KOMYHAJIHE yCIyre CHOCH MPUJIMKOM IIPOM3BOE U HCIIOpyKe Boje. 300r
Tora je, o oujenu Cyna, koMyHaJIHO Tipeaysehe Koje je raBajiall KOMyHalHe
yCIIyTe IPOU3BOIH-E M UCTIOPYKE BOZE Iy>KHO J1a U3 IIMjeHe Kojy Tuiahajy Kpajiuu
KOPHCHUIM OBE KOMYHAJIHE YCIIyre 00e301jean oapKaBambe MjepHOT MjecTa U
MjepHOT MTHCTPYMEHTA, Kao ¥ ’lbUXOBO UCTIPaBHO (PyHKIMOHUCAE, O€3 yBolema
noceOHe HaKHAJE 3a HHXOBO OJIp)KaBame, jep miahame HaKkHaIe 32 KOMyHa-
HY JIjeIaTHOCT MH/AMBUYyalHE KOMYHAJIHE MOTPOILIKHE HUje Y CarlaCHOCTHU ca
3aKOHOM O KOMYHaJIHUM jjenarHocTuma. C 003UpoM Ha TO J1a OCIIOpPEHE HOp-
M€ MpeMETHE OJUTYKe HUCY Y CKJIaJy Ca OBUM 3aKOHOM, TUME jeé HCTOBPEMEHO
HapyIIEHO HA4YeJIo 3aKOHUTOCTH 13 wiaHa 108 cras 2. Ycrasa.

Oonyka 6poj: ¥-31/20 00 31. mapma 2021. 2o0une
“Cnyacoenu enacnux Penyonuxe Cpncre”, opoj 32/21

OUHAHCHICKA ITO/JJPIIKA ITOPOJNLIN 3A
CBAKO HOBOPOBEHO JUJETE

C 0063upoM Ha TO J1a JOHOCHJIALl OCTIOPEHOT MO/I3aKOHCKOI HOPMATUBHOT
aKTa 3aKOHOM Huje omiautheH na ypehyje oapeheny o0nact, lEeroBUM J0HO-
HIEHEM OJ1 CTpaHe HeoBnalheHor cy6jexTa JOoLUIO je 0 MOBpe/ie YCTaBHUX
Hayesla 3aKOHUTOCTH, BIIaJJaBUHE MIPaBa U MOJjelie BIACTH.

U3 obpaznoxema

Hyman [Tepuh u3 bujespune je nao YeraBaom cyny Pemyonuke Cpricke nHH-
[IM]aTUBY 3a OljeHhUBaKE 3aKOHUTOCTH OTyKe 0 (PMHAHCH]CKO] TTOIPIIILIH 110~
POIUIIN 3a CBAKO HOBOPONHEHO aujeTe Ha TepuTtopuju OnimTuHe YTribeBUK, Opoj
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02/40-482/20 on 2. mapra 2020. ronune (,,Coyx06enu ounren OnmtuHe Yribe-
BUK" Opoj 1/20). JlaBanai nHULIMjaTHBE cMAaTpa Jja HaueIHUK OMIITHHE, CXOIHO
oapendu wiaHa 5. 3akoHa o Jjeunjoj 3amTuTH (,,Ciry:x06enu racHuk Pemy6mim-
ke Cpricke* 6p. 114/17 u 122/18), Huje umao oBnamhema aa J0HECe OCTIOPEHY
OJITYKY, Beh je To MoIvIa J1a ypaau caMo JIOKaJHA CKYMIITHHA OMIITHHE, 300T
yera cMarpa Ja je HaBeJleHa OTyKa y I[1jeJIOCTH He3aKOHUTA. Y MHUILIU]jaTUBU
ce yKasyje Jia je OCIIOpeHa OJUTyKa CIIMYHa OIIITEM aKTy O YHjoj je yCTaBHOCTH
Y 3aKOHUTOCTH YCTaBHU CYJ OJUTYYHO Yy TipenmMety 6poj Y-19/19.

VY oaroopy Ha HaBOZAE M3 MHHUIIMJATHBE JTOHOCHUIIALl OCIIOPEHOT aKTa yKa-
3yje Ha oxpende uwiana 17. cras 2, wi. 24, 25. u 82. craB 3. 3akoHa 0 JIOKAIHO]
camoympasu (,,Cayx06enu racauk Pemyonuke Cpricke 6p. 97/16 u 36/19), umn.
5.1 10. 3axkona o gjeunjoj 3amwTuTH (,,Ciyx0enu rmacHuk Pemy6muke Cpricke
op. 114/17 u 122/18), e unana 60. Craryra omnmruHe YrjbeBuk (,,Ciyx0eHu
OounTeH onmrtuHe YribeBUK  Op. 7/18), cmaTpajyhu 1a HEje MOCTYHO CYIPOTHO
ofpenbama HaBeleHUX 3akoHa. [lopes Tora nucTuue 1a HUje MPEeKopavro CBoja
3aKOHCKa OBJalIherma  J1a je JJOHOIICHE OCIIOPEHE OITyKe OMIIO Y LIUJbY Mpe-
y3UMama Mjepa MomnyJalioHe MOJIUTHKE Ha MOAPYY]jy ONIITHHE YTJHEBUK, Kao U
na je ucra nonecena carmacuo Oanyuu Cyna y npeamety 6poj Y-19/19. Cxonno
HaBeJleHOM, npeytaxe ce aa Cyn He MpUXBaTu AaTy UHULIM)aTHBY.

Onnyky o (puHAHCH]CKO] OAPIILY MOPOAMIIM 32 CBAKO HOBOPOlEHO auje-
T€ HA TEPUTOPHjHU ONMIITHHE YIJbeBHK (,,CiayxOenu ounten OmmTuHe Yribe-
BUK" 6poj 1/20) nonno je HauenHuk OniuTuHe YIJbeBUK, HA OCHOBY WiaHa 82.
ctaB 3. 3akoHa o JIokanHoj camoynpasu Penyonuke Cprcke (,,City>x0eHu riac-
Huk Penyonuke Cpricke® 6poj 97/16) u unana 89. Craryra Onmtune Yribe-
BUK (,,Cyx0Oenu ounren OmmruHe YribeBUk' 6poj 7/18). OBoMm omykoM ce
MIPONKCYjY HAUWH, YCIOBU, KPUTEPH]jYMH U MOCTYNAaK (PMHAHCH)CKE TOAPIIKE
MOPOAMIIM Y IIMJbY yHarpjelema nomynannone NoiIuTuKe, Tako mto he ce pu-
HAHCH)CKU CTUMYJIMCATH TIOPOJIUIIE 32 CBAKO HOBOPOI)EHO /injeTe Ha TEPUTOPHjH
omIITUHE YTJheBUK (unaH 1), ompehyje na mpaBo Ha (PUHAHCH]CKY MOJPIIKY
OCTBapyjy MOPOIUIbE ca MPEOMBATUILTEM Ha TEPUTOPUJU OMIUTHHE YTIJHEBUK
(HajMame 1IeCT Mjecely Ipuje pohema ajeTera), 3a CBaKo HOBOPO)EeHO aujere
(unaH 2), mpomnucyje a ce MpaBo U3 WiaHa 2. 0B OJUTyKe OCTBapyje UCIIIIaTOM
JEAHOKPAaTHOT HOBYAHOT JlaBama 110 OCHOBY HOBOPOI)EHOT JjjeTeTa Ha pauyH I10-
pomusse y u3nocy: ox 400,00 KM axko cy o0a poauTesba 3anociieHa, yKOJIUKO Ce
panu o mpBoM miu apyrom gjerety, o 500,00 KM, ako je jenan ponutesb He3a-
MIOCJICH, YKOIIMKO C€ PaJiio MPBOM WJIH IpyroMm ajetety, ox 600,00 KM, ako cy
o0a ponuTesba HE3arocCiIeHa, YKOJIUKO C€ paji O MPBOM WIN JPYToM JjeTeTy,
on 700,00 KM ykonuko ce paau o Tpehem, 4eTBPTOM U cBakoM cliieficheM Ho-
BOopol)eHOM fjereTy, 6e3 003upa Ha paJHU CTAaTyC POAUTEIbA, KA0 U Ja Ce Cpel-
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CTBa 3a OCTBapHBame oBe (prHaHCH]jcke noapIike 00e30jehyjy y byuery omm-
TuHe YribeBHK (wiaH 3). Ynanom 4. Oniyke je mponucaH HauuH MOJHOLICHa
3axTjeBa 3a OCTBapUBame MpaBa u3 wiaHa 2. OIyke, 10K je y WiaHy 5. ucre
yTBpheHa HaJNIe)KHOCT HaYeITHUKA J1a OJTydyje O OCTBApHBaby HaBEICHOT Mpa-
Ba. YitanoM 6. OuryKe MpoONUCaHo je J1a HOPOAUIbE KOje Cy OCTBapuie MpaBo
Ha (pMHAHCH]CKY MOAPILKY Ha 0CHOBY lIpaBuiHnKa o (PMHAHCH]CKO] TOAPIILN
NOpOAMJbaMa Ha TEPUTOPHUJU ONIUTHHE YTIJbeBUK (,,Ciry>x6eHn Omnren Om-
TUHE YTibeBUK' Opoj 3/17) Hemajy mpaBo Ha (MHAHCH]CKY MOJPIIKY Y CKIaLy
ca OBOM OJUTYKOM. YaHOM 7. OBOT OMILTET akTa je ofpeheHo aa oBa oiIykKa
(y Oty norpenino Ha3HaueHo [IpaBUIHMK) CTyma Ha CHary OCMor JlaHa oJf
naHa o0jaBJpuBama y ,,Ciyx0OeHoM OmnreHy ONITHHE YTIbeBUK .

VY NOCTYIKy OljehHBamba yCTaBHOCTH U 3aKOHUTOCTH ocriopeHe outyke, Cyn
je umao y BHJy J1a je YcTaBoM yTBpheHo: J1a ce ycTaBHO ypehemwe PemyOmnuke
TeMeJbU, N3Mel)y ocTasor, Ha BlIaJIaBUHU 1IpaBa, Te Ha MapJiaMeHTapHOj AEMO-
KpaTuju U NoAjeu BaacTu (wiaH 5. cras 1. an. 4. u 7), 1a ce ApKaBHA BIACT Y
Peny6nuuum opranu3syje Ha Hadely rojesne BiacTH (wiaH 69. cras 1), 1a onmTy-
Ha MPEKO CBOjUX OPraHa, y CKJIaJy ca 3aKOHOM, U3BpIIIaBa 3aKOHE, Ipyre Mpo-
nyce  omnire akrte Pemy0inke yuje U3BpIaBame je MOBJEPEeHO OIIITHHH, Te
00e30jelyje u3BpIIaBame Iponuca U OMMITHX akara ommtuHe (wiaH 102. cras
1. Tauka 6), TOK je CTaBOM 2. OBOT WiIaHa YcTaBa yTBPHEHO /1a ce CUCTEM JIO-
KaJIHe caMoyTipaBse ypehyje 3akoHoM. Y ckiaay ca uiganoM 108. YcTasa 3akoHH,
CTaTyTH, IpyTy MPOMKCH U OMIITH aKTH MOpajy OMTH y CarmacHOCTHU ca YcTa-
BOM, a MIPOITUCH U JJPYTH OMIUTH aKTH MOpajy OUTH Y CarJIaCHOCTH Ca 3aKOHOM.

Cyn je uMao y BUy Aa je 3aKOHOM O JIOKaJHO) camoympasH (,,Ciryx0eHu
rnacHuk Peny6muke Cpricke Op. 97/16 u 36/19) nponucaHo: fa je CKynITH-
Ha MpeICTAaBHUYKHU OpPTaH, OpraH Oy4YHBamka U Kpeupama MOJUTUKE jeIUNHHILIE
JIOKaJIHE CaMOyIIpaBe, KOju y CMUCITY OBOT 3aKOHA, Ma HaJIEKHOCT /12 TOHOCH
CTaTyT, Ka0 M OJJIyKe U JIpyra OIIITa akTa 0 o0aBJbamy (yHKILHja U3 00JacTu
KyJIType, 00pa3oBama, CriopTa, 3ApaBCTBa, COLMjalIHe 3aIlITUTe, HH(popMaIuja,
3aHATCTBA, TYpU3Ma, YTOCTUTEJFCTBA U 3aIITUTE )KUBOTHE cpenuHe (wiaH 39.
ct. 1. u 2. Tau. 1. n 9), 1a opranu jeAMHHUIIE JOKATHE CAMOYIPABE y BPILICHY
MOCJIOBA U3 CBOj€ HA/UIEKHOCTHU JIOHOCE: CTaTyT, OCIOBHUK, OJUTYKE, TPABUJI-
HUKe, Hapenoe, pjeliena, yIyTCTBa, 3aKJbyUKe, IPENnopykKe, pe3oiyIuje, cTpa-
Teruje, MIaHOBE U MporpamMe, a CKyMIITHHA, U3Mel)y 0cTanor JOHOCH OAJTyKe
(unan 82.ct. 1. 1 2).

Cyn je y3eo y 003up 1a je 3akoHOM 0 Jjeunjoj 3amTutu (,,Ciryx0eHu riac-
HuK Peny6mmke Cpricke* Op. 114/17, 122/18 u 107/19) nporniucano: 1a je ajedja
3alITUTa Y CMHUCIY OBOT 3aKOHA JjeJIaTHOCT OJ1 OIIITEr nHTepeca 3a Peny6mu-
Ky CpIICKy, a YMHE je OpraHN30BaHe aKTUBHOCTH KojuMa ce o0e30jehyje: moap-
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1IKa 3a pahame gjerie u yckiahupame paja u poaUTEIbCTBA, CTBAPAHE OCHOB-
HUX YCJIOBA 32 Yje/IHauaBame HIBOA 3a/I0BOJbaBamba Pa3BOjHUX 11OTpeda Jjere,
noMoh MopouIy ca JjerioM y OCTBapHBamby HEHE PENpPOAYKTUBHE, 3aIITUT-
He, BaCIIUTHE U eKOHOMCKE (DyHKIIH]€e, TOOO0JbIIaBakhe MaTepHjaIHOT MTOJI0XKA]ja
MopouIIa ca AjerioM, nocedHa (pruHaHCHjCcKa MOAPIIKA TTOPOJUIH 32 poheme
Tpeher njerera (uiaH 2), 1a ¢y y CKJIaay ca OBUM 3aKOHOM HOCHOIIM Jijeunje
3amrture PenyOnuka v jequHMIIA JTOKATTHE CaMOYIIpaBe, T€ J1a JeIMHULA JIOKaI-
HE caMOyIpaBe JOHOCH TOUIIBY U CPEAHOPOYHH MPOrpaM Jjedrje 3alTHTe
Ha OCHOBY JieMOrpadcke aHaJIn3e U COLMjaTHOT CTamba CTAHOBHUIITBA, JOHOCH
OUTYKY O MPOIIMPEHUM MpaBUMa U3 00JacTu Jjeunje 3amrTute u o0e3ojehyje
CpEe/ICTBa 3a pealn3alnjy MpOLIMPEHUX Mpasa (4iaH 5), 1a Cy npasa U3 jaje-
YHje 3allTUTe, IPeMa OBOM 3aKOHY: IIOMON 3a orpeMy HOBOpoleHueTa, mare-
PHUHCKH JI0J1aTaK, 10JaTaK Ha Jjeiy, pegyHaalja HaKHaie I1aTe 3a Bpujeme
KopHIhema MopoIusbCKOT O/ICYCTBa, peyHIalija HaKHa/Ie IJIaTe 3a BpHjeMe
pajia ca IoJIOBUHOM ITYHOT PaJHOT BpeMeHa paJiv [l0jadyaHe bere JjeTeTa 10 TpU
roJIMHe KUBOTA, pedyHalija HaKHae IIaTe 3a BpHjeMe pajia ca MOJIOBUHOM
IIYHOT paJHOT BpEMEHa pajJIy [ojayaHe bere 1 Opure o JjeTeTy ca cMaTmhama y
pa3Bojy, 3a710BOJbABAE PA3BOJHUX MOTpeda jjere, NpOHATAIUTETHA HaKHAIa
3a TpehepoleHo u yeTBpTOpoheHO IujeTe, HaKHAa POIUTEIbY - HEroBaresby
win weropatesby (dnan 10).

Wmajyhu y Buny uznoxeno, Cyn je yTBpAMO Aa Jjedrja 3alTUTa noapasy-
MHjeBa CKYII J[jelIaTHOCTH U COLIMjATHUX MOJIUTUKA Y OKBUPY PemyOIuyuKor U
JIOKAJIHOT HHMBOA (pUHaHCHpama. Pujed je 0 aKkTUBHOCTHMA U3 JOMEHa Jijeunje
COILMjaJIHE 3aILITUTE KOj€ CY YCMjepeHe Ha CMambEehe, OHOCHO OTKIIAmahe CTamba
pHU3MKa WK NMOTpede Koa Jjele Wik bUXoBUX nopoauna. Caapxaj mjepa 3a-
LITUTE TIpeMa TMOPOAUIH, U3Mel)y OCTasor, YNHH J1aBamke Y HOBILY, a C IIHJbEM
yHanpelhema MopoJUyHOT JKUBOTa KPO3 CTBapame yclioBa 3a orosapyjyhy opu-
Ty O Jjelid, U TO MMyTeM KOMIIeH3Hupama yBehaHux (UHAHCHJCKUX JlaBamba y3-
POKOBaHUX HUXOBUM NoTpedama. Maxko ce mopoauydHa faBama, IOr0TOBO Kaja
Jj€ pYjed o MpoHaTAIUTETHO] OJIUTHUIIH, PA3IUKY]y O CUCTEMA COLMjaiHE T10-
Mohwu, MoJIMTHKa peMa IMOPOIUIIH je, TpeMa Mullbery Cy/ia, HEOIBOJUBU JTHO
YKYITHE COIIMjaTHE MOJIUTHUKE.

VY3umajyhu y 003up HaBeIeHO, Kao U Ja J[jeJTaTHOCT COLIMjaJIHE 3aIlITUTE
o0yxBarta, u3Mel)y ocTaor, Mjepe 1 aKTUBHOCTH 3a CTBapambe yCJIOBa 3a OCTBA-
puBame 3amTuTHE QyHKIMje mopoauie (wiaH 2. cTaB 3. 3aKoHa O COILUjaJIHO]
3amtuTH (,,Coyx)6enu rmacuuk Pemyonuke Cpricke® 6p. 37/12, 90/16, 94/19 u
42/20), Te umajyhu y BUIly Aa CKYIIITHHA OMIITHHE/Tpaja, u3Mely ocraior,
JIOHOCH OJITTyKe 0 o0aBJbamy (PyHKIIMja JIOKAJTHE caMOyIIpaBe U3 00JacTH co-
nyjanse 3amture (wiad 39. cras 2. Tauka 9) 3akoHa 0 JIOKaJIHOj cCaMOyIpaBu),
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Cyn je yTBpAMO Ja je Y HaJJIS)KHOCTH, Y KOHKpETHOM ciny4ajy, Ckynmrune On-
MITHHE YTJbEBUK Ja MPOMMILIE HAYUH, YCIOBE, KpUTEPUjyME U MOCTyIaK Qu-
HAHCH]JCKE MOAPIIKE MOPOJUIHN Y IIHJbY yHanpehema nomyaanuoHe MoJTuTHKe
Ha TEPUTOPHjH OMIITHHE YTJHEBUK.

Kako je ocropeny Omnyky o (MHAHCH]CKOj MOAPIILIM MTOPOIUIIH 32 CBAKO
HOBOpoheHo aujere Ha Teputopuju OnmTHHe YTIbeBUK JOHHO HayenHuK Omn-
HITHHE YTJbEBUK, KOjU NMpeMa 3aKOHY O JIOKAJIHOj caMOyIIpaBU HUje oBiamheH
Jla CBOJUM aKTOM ypelyyje nmpenmeTHe oJHOCe, OBa OJuTyKa, 1o orjenu Cyna, y
I[jeJINHU HUje Y CarllaCHOCTH ca HaBeJIEHH 3aKOHOM.

C 003upom Ha yTBpl)eHy HE3aKOHUTOCT OCIIOPEHOT OIIITET aKTa, a Koja je
NocJbeAMIIA TpeKopadea opianthema HauenHuka OnmTrHe YribeBuk, Cyq je
YTBPAMO Ja Cy BoMe noBpujehena Hauena 3ajeMmuera uianom 102. cras 1. Tau-
ka 6) Ycrasa, Te unanom 108. Ycrasa. [Iponucyjyhu Ha ociopenu Ha4uMH, Ha-
yenHUK OnITHHE YTJbEBUK je OCTYNHO CYNPOTHO U 3ajeMYSHUM HadeInMa
BJIaJJaBUHE NpaBa U MOJjesie BIacTu U3 wiaHa 5. ctaB 1. an. 4. u 7. u wiana 69.
craB 1. Ycraga.

Oonyka 6poj: ¥V-25/20 00 29. anpuna 2021. 200une
“Cnyacoenu enacnux Penyonuxe Cpncke”, opoj 45/21

OI'PAHUYELA YCTABHOI [TPABA HA CJIOBOY KPETAIHA

Bynayhu na ce camo 3aKOHOM MOT'Y YBECTH OrpaHHUYeH-a KPeTama YKOIUKO
j€ TO HEOIXOHO paJiu 3alTuTe 6€30jeIHOCTH U 31paBJba JbyaH, Penmyomuuku
mTad 3a BaHpEAHE CUTyaluje Huje 61o oBnamheH 1a OCIOPEeHNM aKTUMa Orpa-
HUYU 1 3a0paHu KpeTame YuMe je Ha cebe Mpey3eo 3aKoHOJaBHa oBnamihema,
HITO j€ CyIPOTHO YCTaBHUM HadyeJMMa BJaJaBUHE MIPaBa U MOJijeie BIACTH.

U3 obpaznoxema

Jejan CaBanoBuh n3 bamanyke gao je YcraBuom cyny Penmybmnuke Cpricke
(y masbem tekcty: Cyn) MHUIIM]aTUBY 3a MMOKPETamkhe MOCTYIIKA 3a Ol CHhHBAbE,
y CYIITHHH, YCTAaBHOCTH M 3aKOHUTOCTH Tadke 1. (y MHUIIMjaTUBU ITOTPEITHO
03Ha4YeHO Kao wiaH 1. cT. 1), 2) u 3) 3akipyuka 0 orpaHuyuemy 1 3a0paHu Kpe-
Tama Ha Teputopuju PenyOmuke Cpricke 6poj: 16-3/20 ox 6. anmpuita 2020.
KOju je noHuo PeryOonuuku mTad 3a BaHpeaHEe CUTyaluje, cMaTpajyhu ga cy
HaBeJieHe onipende y cynpoTtHocTH ca wi. 21, 14, 18. u 19. Ycraa PenyOnuke
Cpricke (y nasbeM TekcTy: YcraB). JlaBanai MHUALIM]aTHBE 00jalmbaBa J1a OCIO-
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PEHHM 3aKJbyUaK He Cap ki 00pasiokKemne KpUTeprjyMa Ha OCHOBY KOjer je 3a-
KJbYYEHO J1a KOPOHA BHPYC MPEACTaBIba HEIIOCPEAHY OIACHOCT, 300T yera ce
HE MOJKE€ 3HATH 3aITO j€ MOJULU)CKU Yac HEOMX0/1aH, Kao M JJa HaYuH Ha KOjU
ce CIPOBOAM TOJULM]CKHU Yac MPeACTaB/ba MydeHe, CBUPEIO, HEXyMaHO U I0-
HIKaBajyhe mocryname U KakmbaBame Te Mjepy KyhHor 3arBopa 6e3 cyhema
Y TIpaBa Ha of0OpaHy.

VY MHUIIUjaTUBH ce UCTHYE 1a wiaH 43. 3aKoHa 0 3aIUTUTH CTAHOBHHIITBA O]
3apa3Hux 6onectu (,,Ciyx0enu rmacHuk Pemyomuke Cpricke® 6poj 90/17) Huje
MOTa0 MOCTYXHUTH Ka0 MPaBHU OCHOB 3a JJOHOILIEH-E OCIIOPEHOT 3aKJbyuKa jep
HHj€ MO0CTOjalI0 YTEMEJbEHE 3a YCTaHOBIbABAHE HEOMXOIHOCTH TTOJIUII]CKOT
yaca. Takolhe, HaBo/M ce 11a je 3aKJby4yaK HeJI0peueH, IITO 0OCcTaB/ba MOryhHOCT
3a MPOM3BOJbHA TyMauea y MPaKcH, Kao U Jja UCTH HUje 3IPaBCTBEHH MIPOIHC
Jep He paBu pa3nuKy uzMel)y 6onecHUX U 37paBuX ajpecara, a ’beropa npuMje-
Ha TOBjepeHa je nmonuuyju. /laBanal MHUIMjaTUBE cMaTpa Ja OU OrviallaBame
OCIIOPEHOT 3aKJby4Ka HEyCTaBHUM MOTHBHCcaJI0 PenyOnuyku mral 3a BaHpea-
HE CUTYyaIje ja JOHeCe BajbaHe Mjepe 3a ClipeyaBame enuieMuje.

VY oxrosopy koju je Cyay A0CTaBHO JOHOCHJIAI] OCIIOPEHOT 3aKJbydKa Ce
UCTHYE Ja je OCIIOPEHH 3aKJbyUaK IPEeCcTao Ja BaKu y TOKy nocrtynka npen Cy-
JIOM Te J1a Cy, y CMUCITy 4jiaHa 57. ctaB 1. Tauka a), HCITyHhEeHEe MPETIOCTaBKe
3a 00ycTaBy mocTymnka. JJoHocuIall ociopeHor 3akJbydka HaBoIu 1a je Bia-
na Peny6nuke Cpricke, Ha npujemsior Pemyoiauukor mtada 3a BaHpEAHE CUTY-
aruje, Omrykom o6jaBibeHoM Y ,,CirysxOeHoM racHUKY PeryOnuke Cpricke™
6poj 25/20, 3a tepuropujy Penybnuke Cpricke mporiacuia BaHpEIHY CUTya-
1I1jy 300T eNnuIeMUOIIONIKE CUTYyalllje n3a3BaHe KOPOHA BUPYCOM, T€ J1a je, U3
ucTux pasnora, Haponna ckynmruna Penyonuke Cprcke, OnimykoM o0jaBibe-
HoM Y ,,Ciyx0enom racHuky Peny6mmke Cpricke® 6poj 31/20 nporacuia BaH-
penHo cTame 3a Tepuropujy Penyomuke Cprcke. Y oarosopy ce napadpasupa
MPONKCHUBAKkE U3 3aKOHA O 3alUTHTU U CIacaBamy y BAaHPEIHUM CHUTyallljama
(,,Ciry>x6enu macHuk Pemy6nuke Cpricke® 6p. 121/12 u 46/17), y3 Harnacak
Ha onpenOe unaHa 6. ctaB 1. Tauka 0) u unana 45. ctaB 1. Tauka 3) TOT 3aKo-
Ha, Te ucTuye jaa cy rpahanu Pemy6nuke Cpricke Ha oaroapajyhu HauuH Ouin
YIO3HATH ¢ YBEIEHUM BaHpeIHUM Mjepama. HaBonu ce aa je mponucuBameM
IpeMa KojeM Ce OCIIOPEHH 3aKJby4ak IpUMjemyje O/l JaHa BEerOBOT JOHOLICHAa
1o 13. anpuna 2020. ronuHe, OrpaHUYeHO BaXKEHe 3a0paHe KpeTamba, a Kako Ou
ce MpeucnuTana HeomxoJHOCT nmpeaMeTHe 3adpane. [lo3uBajyhu ce Ha onpende
ynana 21. ctaB 2. YcraBa, wiad 2. ctaB 3. u 4. [Ipotokoina 4. y3 EBporicky KoH-
BEHIIH]Y O 3aIITUTH OCHOBHUX JbYJICKUX IIpaBa M c10007a, Te wiaH 43. 3akoHa
0 3alITUTU CTAHOBHMIITBA OJ] 3apa3HUX OOJIECTH, TOHOCUIIAI] OCIIOPEHOT aKTa
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UCTHYE J1a Cy HEOCHOBAHU HABOJM J1aBAOLla MHUIIM]aTHBE IpeMa KOjeM je Ipe-
METHO OTpaHUYEHE KpeTama y CynpoTHOCTH ca wil. 21, 14, 18 u 19. Ycraga.

Ocnopenn 3akiby4yak 0 OrpaHHuYCHY U 3a0paHU KpeTama Ha TEPUTOPUjH
Penry6muke Cpricke 6poj: 16-3/20 on 6. anpuna 2020. rogunae noHuo je Pemy-
OnMuKy mITad 3a BaHpEJHE CUTYyallMje Ha OCHOBY wiaHa 45. Tau. 0), T) u 3) 3a-
KOHA O 3alITUTH U CIacaBamy y BaHpeIHUM cuTyanujama (,,Ciyx0eHu riac-
Huk PenyOnuke Cprcke® Op. 121/12 u 46/17), unana 43. 3akoHa 0 3alITUTH
CTAHOBHUIITBA O 3apa3Hux Oomnectu (,,CiayxOenu rmacHuk Pemyomuke Cp-
ncke* 6poj 90/17), Oanyke o mporianiewy BaHpeaHe cuTyanuje y Pemyonunn
Cprckoj (,,Cnyx6enu racauk Pemy6muke Cprcke™ 6poj 25/20), a 'y Be3u ca
3aKkJby4KOM 0 06aBE3HOM CIPOBOhEY Mjepa 3a pearoBame Ha 11ojaBy 0oiecTu
u3a3BaHe HOBUM BUpycoM kopoHa (COVID — 19) y Peny6nuiu Cprickoj 6poj
11-2/20 ox 30.3.2020. roauHe.

Ocnopenom TaukoM 1. 3aksbyuKa je MpOMUCaHo Ja ce, y IIMJbY CIIpevaBama
mupema 60ecTH n3a3Bane HoBUM BupycoM kopona (COVID — 19), y Pemny-
6mnuu Cprickoj, Hapelyyje 3a0paHa KpeTama: JUIKMMa ca HaBpIIeHUX 65 u BuIe
roauna xuBota oz 00.00 1o 24.00 yaca (moarauka 1), cBuM nuiuma 6e3 o03upa
Ha rofiHe *KuBoTa, y BpemeHy o7 20.00 go 05.00 gacoBa (moaTayka 2) ¥ CBUM
JUIMMA U3BaH BUXOBOT MjecTa npebuBanuiira/0opasumra, ox cyoore y 12:00
yacoBa 710 Henjesbe y 18:00 yacoBa (moarauka 3).

TaukoM 7. 3akipyuKa je IpOMHUCAHO J1a 3aKJbyUYaK CTyIla Ha CHAry JaHOM JI0-
HOLIeHA U J1a ce mpuMjemyje 10 13. anpuna 2020. ronune.

VY nocTyInky oljemhHBamka yCTaBHOCTH M 3aKOHUTOCTH OCTIOPEHOT 3aKJbyuKa
Cyn je umao y BuIy /1a je YctaBoM yTBpheHo: fa ce ycraBHO ypeheme Pery-
OmMKe TeMesbH, u3Mel)y ocTasor, Ha BIIaJaBHHHU [IpaBa T€ Ha MapllaMeHTapHO)
JIEMOKPATHjU U TOJIjelH BiacTu (wiaH 5. cTaB 1. anuneje 4. u 7), 1a ce 3aKOHOM
MOTY YBECTH OTpaHMYEH-a KPeTama caMo ako je TO HEOIMXOJHO paau Bolhema
KPUBHYHOT IOCTYTIKA WM PaJiy 3alITUTE 0€30j€JHOCTH U 3/1paBiba JbYIH (WiIaH
21. ctaB 2), na ce npkaBHa BiacT y PenyOnuiy opranu3syje Ha Hauemy mojjene
BJIACTH, T€ JIa yCTAaBOTBOPHY M 3aKOHOJABHY BJiacT ocTBapyje Haponna ckym-
tuHa (wiaH 69. ct. 1. u 2). ¥V ckinany ca wianoMm 108. YcTaBa 3ak0oHHM, CTaTyTH,
JPYTH MPOIUCH U OIIITH aKTH MOpajy OUTH y CarsIaCHOCTH ¢ YCTaBOM, a Ipo-
IUCH U IPYTH OILITH aKTH MOPajy OMTH y CarIaCHOCTHU Ca 3aKOHOM.

Cyn je umao y BUIy Ja je 3aKOHOM O 3alTHTH U CIacaBamby y BAaHPEIHUM
curyauujama (,,Ciy>x6enu rmacHuk PeryOnuke Cprcke® Op. 121/12 u 46/17)
IPOMMCAHO: JIa jé CUCTEeM 3alITUTE U ClacaBama U0 cucTeMa 6e30jeHOCTH U
MHTErpUcaHy OOIMK yrpaBJbamha U OPraHN30Bamka cyOjeKkaTa u cHara cucteMa
3alITHTE U CllacaBamba Ha CIpoBoOlemy MPEBEHTUBHUX M ONEPATUBHUX Mjepa
U M3BpIIIaBamky 3ajaTaka 3allTHTE U CIacaBama JbyAH U MaTepHjaliHuX Jo0apa
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Ol eleMEeHTapHe Hemoro/e u Apyre Hecpehe, ykibyuyjyhu u Mjepe onopaska oJt
HBUXOBHX MOCJbeuIa (WiaH 2), 1a Cy CHare 3a 3alllTUTY U cliacaBambe, n3mely
ocrajor, Pemyoianuku mrad 3a BaHpeJHe CUTyalllje U CIEeLUjaTu30BaHe jeau-
HUIIE 3allITUTE U cllacaBama Koje popmupa Biaga Penmybnuke Cpricke (dwiaH 4.
Tayka a), 1a CUCTEM 3aIITUTE U CIIacaBamba y CMUCIY OBOT 3aKOHA MO/Ipa3yMHu-
jeBa: IIIaHUpabe, IPUIPEMabe U CIIPOBONEhEe Mjepa U aKTUBHOCTH Ha 3aLITUTH
U CTacaBamy, 3aIITUTY KA0 CKYII IPEBEHTUBHUX Mjepa YCMjEepEeHUX Ha jadame
OTIIOPHOCTH JIPYLITBA, OTKJIamkhakbe MOIyhHX y3poKa yrpokaBamba, CMambemhe
yTHLAja ¥ CIpeYaBamke eIEMEHTapHe Heroroie u apyre Hecpehe u y cinyuajy
11a 10 BHX Johe, yMambemhe BbUXOBUX MOCIbEHIIA, KOOPAUHALM]Y ITPU YCIIOCTa-
BJbambY, U3paau U peanuzanuju [Iporpama 3a cMamere pu3HKa O]l eJIeMEHTapHe
Henorojie u Apyre Hecpehe y PenmyOnuiin, ciacaBame U npyskambe IoMohH Kpo3
OpraHu30BamkE [IMBUJIHE 3AIITUTE, KAO MPEBEHTUBHE U ONEPaTUBHE aKTUBHO-
CTH KOj€ C€ MPEeAy3UMajy Y LINJbY CIIacaBamba Jby/H, MaTePUjaTHUX U KYATYPHHUX
nobapa 1 )KUBOTHE CpeMHE, IPeay3UMame Mjepa U aKTUBHOCTH Ha yOJakaBa-
By U OTKJIamhakby HEMOCPEIHUX MOCIbeINIA YCIbEI eJIeMEHTapHe HETOrofe U
npyre Hecpehe u cTBapame HEOIXOAHUX YCJIOBA 32 )KUBOT JbYH Ha YTPOKEHOM
MOJIPYY]jy, OPTaHU30BamE, OIIPEMamE U 0CIIOCO0IbaBabE CHAra 3alTHTE U CIia-
caBama, peryOIMYKIX OpraHa yrpase U ApyTrux opraHa, puBpeAHUX ApyIITaBa,
JPYTUX MPaBHUX JIMIIA U TPeTy3eTHUKA 3a 3aIITUTY U cllacaBambe, OpraHu30Ba-
e 1 0crocobJbaBame rpal)ana 3a cBe BUJIOBE 3aIUTHTE, YIIPABIbAE, KOOPIU-
HaIMjy U pyKoBoleme cy0jeKTHMa U CHarama cucTeMa 3alliTUTE U cllacaBamba
y BaHPEJAHUM CUTyallijama, pyxame, Tpakemne MoOMohH U capaamy ca apy-
I'MM 3eMJbaMa U Mel)yHapOoJHUM OpraHu3aiyjama u pyre mocjaoBe U 3aJaTKe
3alITUTE U CracaBama (WwiaH 6), Aa Cy CHare 3a 3allTUTYy U cliacaBame: Pery-
Onruky mTad 3a BaHpeJHE CUTYalllje U CIELNjaTu30BaHe jeIUHHIIE 3alTHTE
U criacaBama Koje ¢popmupa Brnana Peny6nuke Cpricke (wian 8. Tauka a), 1a cy
MIPEBEHTHBHE AKTUBHOCTH 3aILTUTE U ClIacaBamba: U3pajia MpoLjeHe YIPOKEHO-
cTH o1l MOTyhUX pH3HKa 071 OACHOCTH, U3pajia IJIAaHOBA 3aIITUTE U ClIacaBamba,
ypeheme mpoctopa u objekara y (GyHKIH]H 3alITUTE U CllacaBama, YCIOCTa-
BJbAKHE CUCTEMA 3aITUTE U ClIacaBama U aHTaKOBamb-e JIuIa U o0e30jehuBame
MaTepHjaTHUX U IPYTUX CPEACTaBa 3a U3BPILIEHE IUIAHUPAHUX 3a/1aTaKa (WiaH
13), na cy onepaTvBHE aKTUBHOCTH 32 3aIUTHUTY U ClIacaBambe aKTUBHOCTH KOje
ce Mpeay3uMajy: y CiIy4ajy HEeloCpeiHe MPHjeTHhEe U PU3HKa 0] ONACHOCTH, 32
BpHjeMe pPU3MKa O] ONTACHOCTH U 3a OTKJIamame MOCJbEANIA Y TOKY OMacHO-
CTH M NIOCIIMje MpecTaHKa onacHocTH (wiaH 14), na Birana y obnactu 3amrure
U criacaBama 00e30jelyje m3rpaamy U pa3Boj cUCTeMa 3alITUTE U CIlacaBarmba
PenyOnuke ¥ TIaHCKO MOBE3UBAK-E JIMj€JI0OBa CHCTEMA U 33JaTaka y JeJAMHCT-
BEHY I[jeNTUHY Te, n3Mel)y octanor, ocHuBa PenmyOnuyuku mtad 3a BaHpeIHe CH-
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Tyauuje (wiaH 18. Tauka i), Ja ce 3a KOOPAUHAIHN]Y U PYKOBON)CHE MPUITHKOM
3alITHTE U ClIacaBamba y BaHPEIHUM CUTYyallljaMa y CKJIaay ¢ OBUM 3aKOHOM
U IpYyT'UM IPONHCHMA, Ka0 ONEPaTUBHO-CTPYUYHO THjEJI0 3a TepuTopujy Perry-
onmuke popmupa PermyOmmuku mtad 3a BaupeaHe cutyanyje (wian 40. Tauka a),
na OuTyKy O Mporiaiiekhy BaHpeAHe CuTyalyje 3a Tepuropujy PernyOnnke nnm
1o teputopuje Pemmybnuke nonocu Bnana Ha npujemuior PemyGnuukor mta-
0a 3a BaupenHe curyanuje (wiad 41. cras 2), aa llltab 3a BaHpenHe cutyaruje
PYKOBOJIM M KOOpPIMHMpA paj cy0jexara U CHara CUCTeMa 3allTUTE U cliacaBa-
a Ha crpoBolewy yTBpheHUX 3a/1aTaKka, pyKOBOJU U KOOPJIMHUpPA CIIpOBoOle-
e Mjepa U 3ajJlaTaka 3alITHTE U cllacaBamba, pa3MaTpa U Jaje MUILJbEHE Ha
npujeaior IIpoijene yrpoxxenoctu u npujeasnor [lnana 3amrure u cnacaBa-
Ha 0]] eJIeMEHTapHE HEToro/ie 1 Apyre Hecpehe, MpaTu CTamke U OpraHu3alujy
3alITHTE U CllacaBama U Mpeuiaxe Mjepe 3a BUXOBO MoboJblame, Hapehyje
ynoTpeOy cHara 3a 3alliTUTY U cllacaBambe, cpe/icTaBa MoMohu u Jpyrux cpea-
CTaBa Koja c€ KOPUCTE y BaHPEIHUM CUTYyallljama, paJy Ha PeJOBHOM HH(OP-
MUCaky U 00aBjelITaBalky CTAHOBHUILTBA O PU3HMILIMMA, OTTACHOCTUMA U TIPEI-
y3€TUM Mjepama, MpaTh OpraHu3alrjy, onpemMama 1 o0yyaBarma jeAMHULA U
THUMOBA 32 3aIITUTY U CllacaBambe, OBJIAIINeHNX, 0CIOCOOJbEHUX MPABHUX JIMLIA,
capaljyje ca Ha/iIe)KHUM OpraHUMa 3allTUTE U cllacaBamba CyCjeJHUX JpxKaBa y
BaHPEIHUM CUTYyallljaMa U IOHOCH MIPUjEIIoTe, 3aKJbyUKe U MPernopykKe (4iaH
45), na PenyOnuuku mral 3a BaHpeIHE CUTYyallHje, MOpe MOCIoBa U3 djaHa
45. oBor 3akoHa, 006aBsba U cibenehe nocaose: Hapehyje mraboBUMa 3a BaH-
pelHe cuTyaluje npeay3uMame Mjepa i aKkTUBHOCTH 32 3alUTHTY U CIIacaBambe,
pasmarpa u Jaje Mulbeme Ha [Iporpam 3a cMameme pu3uKa o1 eleMeHTapHe
Heroroae u Apyre Hecpehe y PenmyOnunu, Hapelyje aHraxoBame 1 ynorpely
cHara M cpeJCcTaBa 3alliTUTE U CIlacaBama ca MoJpyyja HEYTrpOKEHUX OMIITHHA
WIY TPasioBa Ha MOJpyyje YrPOKEHHUX OMIITHHA WM IPajoBa, npepiaxe Bia-
JI1 JIOHOLIEH-E OJUTyKe O TPaXemwy, IPUXBaTamky, OHOCHO MpYyXamy MoMohu
CYCjeIHUM U APYTHM JIp’)KaBaMa M aHT'aKyje 0Clioco0JbeHa ITpaBHa JIULA U Y-
re opraHuzaigje ox 3Haudaja 3a Penyonuky (unan 47).

Cyn je y3eo y 003up Ja je 3aKOHOM O 3aIITUTH CTAHOBHUIIITBA O] 3apa3HUX
6onectu (,,Cnyx6enn rmacauk Penyomuke Cprcke® Op. 90/17) nponucano: na
ce BaHpe/IHE Mjepe 3a CclpeyaBame U Cy30Hjame 3apa3HuX 00IecTH CIpOBOAE
y CUTYyallMjHu Yy KOjOj J10Jla3u JI0 yrpokaBama 0€30jeTHOCTH U 3/IpaBiba JbYIU
MOCTOjaEM HEMOCPEIHE OMACHOCTH 32 MACOBHO MPEHOIICH:E 3apa3HuX 0oJe-
CTH T€ JIa BaHpeIHe Mjepe U3 cTaBa 1. oBor unaHa, u3mely ocranor, oOyxBa-
Tajy OrpaHUYEHE KPEeTama Y 3apaKeHOM U YTPOXKEHOM IOJPYY]y U CTaBJbambe
MO 3PaBCTBEHH HAA30p JIUIIA KOj€ je OMII0 Y KOHTAKTy ca 3apaskeHUM JIHILIEM
(uman 43. ct. 1. 1 2. Tauka 1), na Jlom 31paBiba npujasibyje MHCTUTYTY moja-
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BY eNuieMHUje 3apa3zHe 00IecTH 3a Mopyyje jeMHULIE JTOKaTHEe CaMOyIpaBe 3a
KOJjy j€ OCHOBaH WJIM Y OKBHUPY KOje Ajelyje, a y CKIaay C emMHIeMUOIOMIKIM
HAJ30pOM M IPOL[JEHOM pU3HKa 3a 10jaBy U IIHMpeme 3apa3He oonectu, MH-
CTUTYT Jaje MPOIjeHy O YIPOKEHOM U 3apa’keHOM IOJpyYjy, T€ MUHUCTAPCT-
BY 3/[paBJba M COLMjaTHE 3alITUTE (Y JajbeM TeKcTy: MUHHMCTapCTBO) peasia-
e Mporyalemhe enuaeMuje o1 Beher enuaeMuoIonIKor 3Havyaja, 1a Ha OCHOBY
npoljjere u npujeanora MHCTUTYTa U3 cTaBa 2. OBOT WiaHa MUHHUCTAp Hape-
O0M IporiaiiaBa MojaBy enuaeMuje o1 Beher enuieMuoIoMIKOr 3Hayaja U Ha-
pebyje Mjepe koje ce y TOM clydajy Mopajy CIPOBOIUTH HA 3apaK€HOM IO
py4jy (unan 44. ct. 1, 2. u 3).

Nmajyhu y Buny uznoxeno Cyq je yTBpAuo ja je foHocehu ocniopenu 3a-
KJby4YaK O OrpaHMuerY U 3a0paHu KpeTama Ha Teputopuju Penyonuke Cpricke
0poj: 16-3/20 on 6. anpuna 2020. rogune PenyOnuuku mtad 3a BaHpEeTHE CH-
Tyallyje MpeKopayro CBoja OBjlalIhema OnepaTuBHO-CTPYUHOT THjeIa HopMu-
paHor 3a KOOpAMHALIM]Y U PYKOBOhEeHE MPUIMKOM 3alITUTE U CrlacaBama Ha
tepuropuju PermyOnuke (wian 40. Tauka a) Te wi. 45. u 47. 3akoHa O 3alITUTH
U CllacaBamy y BaHPEIHUM CHUTYyallljama).

Takobe, Cyn je yrBpano aa PeryOnnuku mtad 3a BaHpeHe CUTyalije Hilje
6uo opnamheH HU /1a, y cMUCITy 4iaHa 43. 3akoHa O 3aIUTUTH CTAHOBHUIIITBA
01 3apa3Hux OosecTu, Koju je, u3mely ocrasnor, mociry>kuo Kao paBHU OCHOB
3a JIOHOILICHE OCIIOPEHOT 3aKJbYUKa, ,,0rPaHUYN KPETamhe Y 3apakeHOM U YT-
pOXKEHOM MOAPYYjYy™, a UMajyhu y By HaJUIEKHOCTH MUHHUCTPA 3paBiba U
COLIMjaTHE 3aIITUTE Y OBOM KOHTEKCTY (uiaH 44. cTaB 3. HCTOT 3aKOHA).

VY3umajyhu y 063up na je wianom 21. ctaB 2. YcTaBa yTBpheHo aa ce camo
3aKOHOM MOTY YBECTH OrpaHHu€H-a KpeTama, YKOJIUKO je To, u3mely ocraror,
HEOIXOHO pajy 3amTuTe 6€30jeHOCTH U 3/1paBiba JbyaH, Cyn je yTBpauo aa
Peny6nuuku 1mtad 3a BaHpeHe CUTyaluje Huje Ono opiamheH 1a OCIOPeHUM
OIIIITUM aKTOM ,,0TPaHUYH U 3a0paHu KpeTame Ha Teputopuju Pemyommke Cp-
ncke®. [loctynajyhu Ha onucaHu HaYMH OBO TH]ETIO j€, CYTPOTHO WwiaHy 69. cTaB
2. YcraBa, Ha ce0e mpey3eno 3akoHoJaBHa oBianrhewa HaponHe ckymmTiHe
PenyGnuke Cpricke, yuMe je MOCTYMUIIO CYNPOTHO U 3ajaMU€HUM Hauyeluma
BJIaJlaBUHE MIPaBa M MoJIjesie BIacTy 13 wiaHa 5. ctaB 1. an. 4. u 7. u unana 69.
craB 1. YcraBa. [lopen Tora, Kako OCIIOPEHHU 3aKJby4aK HUj€ JOHECEH Y LIHIbY
U3BpIlIaBamka 3aKOHA, Beh je ’bruMe U3BPIICHO HEMOCPEIHO ypehuBame oqHOoCa
Koju rpema wiany 21. cras 2. YcTapa npecTaBibajy 3aKOHCKY MaTepHjy, OCIIo-
PEHM 3aKJbyYaK HHUje cariacaH HU ca uiaHoM 108. craB 2. Ycrasa.

C 003upom Ha To na PenyOnuuku mral 3a BaHpeAHE CUTyallMje Huje Hall-
JIeKaH J1a CBOJUM aKTOM ypelyje nmpeaMeTHe olHOCe, OCIIOPEHH 3aKJby4aK, Mo
omjenu Cygia, y BpujeMe Baxema, y IjeJIMHA H1je 0o y carmacHOCTH ¢ YcTa-
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BOM, 3aKOHOM O 3aIITUTH U CIacaBamy y BaHPEAHUM CHUTyalljamMa U 3aKOHOM
0 3alITUTH CTAHOBHMIITBA O] 3apa3HUX O0IecTu.

VY3umajyhu y 003up panuje yTBplheHe pasinore HeyCTaBHOCTH M HE3aKOHU-
TOCTH ocropeHor ommTer akta Cy[ je OIMjeHHOo Jja OCTai HaBOJM JaBaolia
MHHIIMjaTUBE HUCY O]l 3Ha4aja 3a OJUTyYHBabE Y OBOj YCTAaBHOIIPABHO) CTBAPH.

C 0031MpoM Ha YMILEHUILY Ja je y TOKY MOCTYIIKa Ipej] OBUM cyaoMm, Pe-
nyOnuuky mTab 3a BaHpenHe cutyanuje 27. anpuia 2020. roguHe g0HUO 3a-
KJbyUYaK O OTpaHUYerY U 3a0paHu KpeTama Ha Teputopuju Penyonuke Cpricke
6poj 26-2/20, KOju je CTYIHO Ha CHAry JJaHOM JIOHOIIEHa, U Y1jOM TauyKoM 6. je
CTaBJbEH BaH CHare OCropeHu 3akby4ak, Cy/ je yCTaBHOCT M 3aKOHUTOCT OCIIO-
PEHOT aKTa OLIMjE€HHO Yy BPHjeMe HhErOBOT BaXKeHa, cariacHo opnamTeny Cyna
u3 onpenode wiana 3. 3akoHa o YcraBHoM cyny PenyOnuke Cprcke (,,Ciryx0e-
HU racHuK Peny6muke Cprcke® 6poj 104/11 u 92/12).
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I[TPAKCA YCTABHOI' CYIA BOCHE 1 XEPLIEI'OBUHE

[Tpunpemuo: npo¢. np Bragumup M. Cumosuh

ITPABO HA JIMYHY CJ0BOAY U BE3BJEJHOCT
N ITPABO HA ITIPABUYHO CYBEIBE

Hcenymweme HOBUaHe oOaBe3e

Ocnopena oapenda yiana 105 3akona o npekpiajuMa y CKJIaay je ca 4ja-
HoM I1/31) YeraBa BocHe u Xepueropune u wianom S cras 1 EBponcke koH-
BeHIIMje 32 3aIUTHTY JbYICKHX NIPaBa U OCHOBHHUX cji0001a. HaBenena onqpenda
3a2/10B0/baBa CTaH/ap/ie MPaBa Ha ¢J10001Y JUYHOCTH 3aTO IITO je ¢ Mpoleay-
PAJIHOT acneKTa A0BO/bHO jaCHA M MpPelH3HA U, carjielaHa y LjeJuHHU, 3a/10-
B0/bAaBa CBe NMOTPeOHe rapaHnmje koje 006e30jelyjy na aumeme ciaodoae He
Oyae npou3Bo/bHO. OcuM Tora, ocropeHa openda 3a10B0/baBa CTaHAAPA MPO-
NMOPIHOHAJIHOCTH jep H-eHa CBPXa HHje Ka3Ha Hero NpuHyaa aa ce 00e30ujean
HCcIylhemhe HoBYaHe 00aBe3e, a OKOJIHOCT 1a H HAKOH JINIIema ciiodone (10 15
JiaHa) ocTaje eBUAEHTHPaHA y PerncTpy HOBYaHMX Ka3HM je onpaBJaHa C ac-
MeKTa leHOT TPajamba, jep ce y CBAKOM cJIy4ajy OpHIle 10 MCTEeKY NeT roAuHa
01 MPABOCHA’KHOCTH CYICKOT pjelierha - MpeKpIIajHor HaJIora.

Onpenda ynana 105 3akon o npekpiajuma y ckiaany je u ca wianom Il/3e)
Ycrasa Boche u Xepuerosune u 4wiaHoMm 6 EBporncke koHBeHIUje 32 3a1ITUTY
JbYICKHUX NMPaBa U 0CHOBHHX ;1000712 jep He mokpehe nmuTame yrBphuBama
O/IFOBOPHOCTH 32 MOYHIbEHHU NMPEKPLIAj, a CTOra HU NMUTamke yTBphuBama kpu-
BHYHeE oNTYxK0e, Beh HCK/bYYHBO NUTambe JIHIIEeHa €1000/1e 300T HeHCTYHheHha
obaBe3e Koja je mperxoaHo yreplena. Ocum Tora, ocriopeHna oapenda He 10B0O-
M y MUTame NPUHIUIE U3 YiaHa 6 EBponcke KoHBeHIHje 32 3alITUTY JbY]-
CKHX NPaBa U OCHOBHHUX ¢J1000/1a KA0 IITO Cy MPaBO MPHUCTYNa CyAY, MPaBo Ha
o10paHy M 0CTAJI0 HA LITA je YKA320 MOTHOCH.IAI 3aXTjeB.

N3 o6paznoxema:

YcraBHu cyn cMaTpa a ociopeHa oapenda wiana 105 cras 2 3011-a (3akon
o npekpiajuma - ,,Ciyx6ene HoBuHe Denepannje buX* 6poj 63/14) ucnymana
3axTjeB MPOMOPILHUOHATHOCTH jep je MOCTUTHYyTa IpaBUyYHa paBHOTEXa u3Mely
o0e30jehema ncnymema 00aBe3e u mpasa Ha ciodoxy. OmpaBaaHo je crora aa
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JMIIeHe ca00oxe 300r Hermahamwa y MpeKpIIajHOM MOCTYIIKY HE yTHYe cpas-
MjEpHO Ha U3peyeHy Ka3Hy, jep Ou ce IpyraunjuM TyMauemheM U3ryOunia cBpxa
npuHyzae paau niahama HOBYaHE KazHE.

N3 cappxaja onpende unana 105 3011-a He mponsnasu ga nokpehe mutame
yTBphHBama OJrOBOPHOCTH 32 MOYMEGEHH MIPEKPIIIA], & CTOra HU MUTAE ,,KPH-
BUYHe onTyx06e“. HaBeneHa onpenda nokpehe UCKIbYUNBO MUTAHkE JIHUIICHA
cro0oze 300r Hencnymemba 00aBese — Hertahama HoBYaHe Ka3He. Tek ce y city-
Yajy HEUCIyEeHa MPETXOAHO yTBpleHe o0aBe3e, aKTUBUpA JHILIEHE cI100071e
300T BeHOT Heucnymema u3 wiana 105 3011-a kao cpeacTBo NpuHY/e pajau uc-
nymema Te obasese. OcuM Tora, YCTaBHHU CyJl je UCITUTAO Ja JIk oapeada uiaHa
105 30I1-a exCIIUIMTHO UCKIbYUY]j€ HEKe O/l IPUHIIMIA U3 WwiaHa 6 EBporicke
KOHBEHIIM]je, UMajyhu y BUy HaBOJie OAHOCHOIIA 3aXTjeBa (OcrnopeHa oapenda
HE rapaHTyje MpaBo MPUCTYIIA CyAy U CaCIyIIambe MpeJl CyA0M; KaXKbEeHUIMMa
je yckpaheHo mmpaBo Ha o0paHy; ,,0TCer AUCKPEIHje Ha/UIeKHUX THjena‘ Huje
OrpaHuyeH, a opehuBame numema cnodoze 300r Herulahamba HOBYAHE Ka3HE
MIPEMyIITeHO j€ HEOTPAaHUYEHO] AUCKPEIUjU CY/IU]jCKE BOJBE).

(Oonyka Yemasnoe cyoa bocne u Xepyezosune, opoj AII-2286/21 00 5 oxkmobdpa
2021. 2o0une)

IMPABO HA CJIOBOAY U CUT'YPHOCT JIUHOCTHU

IIputBOp

Hema kpumiewa npasa Ha ¢10001y M CUTYPHOCT ocode u3 wiana 11/31)
YcraBa bBocHe u Xepueropute u 4jaana S. craB 1. Tauka u), e ct. 2,3 u
4 EBpornicke KOHBEHIHj€e 32 3aIITUTY JbYICKHX MPaBa U OCHOBHHUX CJI000-
A2 KajJa cy O[JIYKY O MPOoAY Kelby NPUTBOPA IOHUjeIH PeIOBHHU CY10BH Ha
HAYHMH U Y MOCTYNKY MPOMUCAHOM 3aKOHOM, NPH YeMy Cy Ha jacaH u ap-
rYMEHTOBAaH HAYMH, KOjU He 0/1aje 10jaM NPOU3BO/bHOCTH, 00Pa3JI0KHIN
NMOCTOjalk-€ OCHOBAHE CyMIbe, Ka0 U NMOCTOjame MoceOHUX MPUTBOPCKUX
pasJiora u3 pasJjiora nponucanux wianom 132 cras 1 Tauka n) 3akona
0 KpUBHYHOM NocTynkKy bpuko nucrpukra bocHe u XepueroBuse, yka-
3yjyhu Ha mocTojame HAPOUMTHX OKOJIHOCTH 32 NMPOAYKeHhe MPUTBOPA U3
wiana 135 craB 3, Te no3uBajyhu ce Ha pejieBaHTHe 3aKOHCKe o/Ipenoe 3a-
LITO aneJaHTy HUCY A0CTAB/bEHH CBH J0Ka3HU, yKa3yjyhu Ha 3amTuTy uH-
Tepeca BpJI0 KOMILUIEKCHE HCTpare, ¢ I0BO/bHO AaTHX HABOJAA aNeJAHTY Y
TOM Morjenay. ¥3 T0, HeMa HUIITA LITO YKa3yje /1a je aneJlaHTy noBpujehe-
HO MPaBo U3 4jaHa 5 craB 2 EBponcke KOHBEHIHje WM 1a MY je OHEMO-
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ryheno na ,,u3Hece on0paHy* y OqHOCY HA NPHjeJIOT TYKHJIAIITBA /1a ce
aneJIaHTy NPOAYKHM IIPUTBOP.

W3 obpaznoxema:

VYcraBHU cyn 3amaxa Jia je peloBHM CyJ YTBPIUO (Ha TeMeJby NPUKYIIbe-
HHX JIOKa3a) J]a MOCTOjU OCHOBaHA CyMHba J1a j€ aresIaHT OPraHu30Bao U PyKo-
BOJIMO TPYIIOM 32 OPraHN30BaHH KPUMHHAI, J1a j€ aleJaHT IPUIpeMao U J0To-
Bapao Ha0aBKy OIOjHE ApOre, BeH HA/A30p U YyBambe, IPEBO3 U aJby MPOAAjY,
Te Mpey3uMare HOBILIA 3a Tpoaajy (yka3yjyhu Ha gokase). [lawe, y pjememuma
PEIOBHUX Cy/JI0Ba je HaBeIeHO Ja je Ty>KUIIAIITBO y MPHjEIIIOTY 3a MPOIYKEHhEe
IpUTBOpA yKa3asno aa je 5. jyna 2021. ronune qoHU]je0 Hapealy O IPOIIUPEHY
ucTpare, Kao U 1a je JOHUjeNo OUTyKy J1a ce o0paHu, y CKIaay ca ujaaHoM 47
ct 1 u 2 Zakona o kpuuunom postupku Br¢ko distrikta Bosne i Hercegovine
(,,Cyx0enu rmacHuk bpuko nuctpukra buX* 6p. 34/13 — npeunihenu Tekcr,
27/14,3/19 u 16/20), nno nocTaB/bEHUX J0Ka3a HE TOCTaBJba jep OU HHUXOBUM
OTKPHMBaKk-EM MOTA0 OWTH JIOBEJCH y ONMACHOCT IIMJb HCTpare, Te Cy TH JIOKa-
31 TaKCaTUBHO HAaBEJCHU U NMOOPOjaHu y pjellielhbuMa. YCTaBHH CYJl 1aJbe MpH-
Mjehyje 1a ce MoXke M HaCJlyTUTH O KaKBUM Ce JIOKa3uMa pajau. Y Be3U ¢ THM,
Yerauu cyn npumjehyje na cy cyay, Koju je O4JTydnuBao O MPOayKewy MpH-
TBOpA, AOCTAaBJbEHH CBU JOKa3M, T€ /1a UX j€ OH JETaJbHO Pa3MOTPHO KakKo OH
JIOHUO OATyKy. Jlakie, YcTaBHU CyJ] HEMa CyMb€ J1a Cy Cy[iije KOjU Cy OfTyYH-
BaJIM Y TIpEIMETy y 00a CTeTeHa y UjeJI0CTH UMaJld YBUJI y CBE JIoKa3e (IITo
je ¢yl jacHO HaBeo), Te Ja Cy MPOBETH TECT N30aTaHCUPAHOCTH jaBHOT WHTE-
peca C arexaHTOBUM IPaBOM, IITO C€ BUIM U U3 00pa3IokKema OCTIOPEHHUX O/
ayka. [Iputom, YeraBHU cyl cMaTpa Jia ce Cy/l PyKOBOJHO HECTIOPHUM JaBHUM
MHTEPECOM — IPOBOl)ehe HEOMETaHEe HCTpare y BpJIo KOMIUIEKCHOM TPEIMETY.

YcTaBHU CyJl 3aKJby4yje Ja ce aneaHT HEOCHOBHO M03KBa Ha TO J1a My HHje
omoryheH yBuUI y I0Ka3e KOjU ce OIHOCE Ha MPOIyKemhe NpuTBopa Oyayhu na
U3 CTamba CIHCca U 00pa3IoKema OCIIOPEHUX OJUTyKa IPOM3JIa3y Ja je anelaHT
HECTIOPHO OO YMO3HAT C KPUBUYHUM JIjelInMa, ca CaApiKajeM paamby 3a Koje
ce CyMIBbUYH H CaIpKajeM JoKa3za OMTHHX 3a TOHOUICHE OJUTyKE O IPOIYKEHbY
IPUTBOPA, & KOj€ je y JKATOCHOM MOCTYIIKY PasMOTPHO U AIENalyjCcKu CylI U
J1a0 pasJiore 3allTo je OUTyKa O MPOIYKEbY IPUTBOPA Y KOHKPETHOM CIIy4ajy
npaBuiHa. KonauHo, YcTaBHHU CyJ1 cMaTpa /1a arnejaHTy HUje OCTalo Helo3Ha-
TO 32 IIITO C€ OCHOBAHO CYME-HUH, HAKO j€ Y 0BO] (ha3u MOCTYIKa jOII TOCTOja0
CHa)KaH jaBHU MHTEpEC 300T KOjer HUje MOorao OUTH YIO3HAT ca CBUM JIeTaJbu-
Mma uctpare. OcuM Tora, arnejaHT je UMao MOTyhHOCT yyecTBOBaTH y MpoLecy
OJITy4HBamba, KOJIMKO je To Oui1o Moryhe u 0e3 OTKpHBama CBUX JeTasba U MaTe-
pHjana Koje je ,,onTyx0a* )eJbena 3a/ip>kaT TajHuM 10 oapehene daze uctpare.
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C 003upom Ha HaBeJEHO, T€ MO/PKaBajyhu BIACTUTY MPaKCy y MpeaMeTu-
Ma KOjH Cy MOKpeTaH CIMYHa MpaBHa NMUTama (BUAM YcTaBHHU cyn, Omtyka o
JIOIyCTUBOCTH U MepuTyMy 6poj AIl-2490/17 on 18. jyna 2017. ronune, no-
CTyIIHA Ha www.ustavnisud.ba), YcTaBHHU Cyll cMaTpa Jia HHje IPEKPIIEHO are-
JIAHTOBO TIPaBo U3 ujaHa 5 ctaB 4 EBporicke KOHBEHIH]E.

(Oonyka Yemasnoe cyoa bocne u Xepyezosune, opoj AI1-2991/21 00 16.
nogsemopa 2021. 200une)

ITPABO JIMIIA A HE BYJE ITIOABPTHYTO
MYYEBY, HU'TU HEYHOBJEUYHOM NJIAN
INOHUKABAJYREM TPETMAHY WJIN KA3HU

Hexyman TpeTrMaHn

He nocroju noBpena npasa u3 wiana I1/36) Yerasa bocue u Xepue-
ropuHe u wiana 3 EBponcke KOHBeHIIHMje 32 3aIITUTY JbYACKUX NpaBa u
OCHOBHUX /1000712 Ka/1a Y KOHKPETHOM CJIy4ajy HeMa HH4Yera mro 61 Mor-
JIO YKa3UBATH HA HeXyMaH TPeTMaH, ,,TOPTYPY, Myueme, yIjeHy H 3acTpa-
IIMBamke“ TOKOM H3IP:KaBakha Ka3He 3aTBOPA anesIaHTa Kao ocylene ocode
y Ka3neHno-nonpaBHoM 3aB0oj1y 3aTBOPEHOI THIIA, HUTH NOCTOje eJIeMeHTH
KOju OM MOTIJIM BOAMTH 3aK/bYUYKY 0 HEXyMAHOM MOCTYN Ay NpeMa amnesiaH-
TY, OAHOCHO /12 je TOKOM M3/pKaBamba Ka3He 3aTBOPA ane/IaHT 010 MOABPI-
HYT NaTHH WK TEHIKUM YCJI0BHMA OUJI0 KOjer HHTEeH3UTeTa KOjH npeJia3u
Hen30jexaH HUBO NaTH-e NPHCYTAaH KOJ ocode JuiIeHe cj1o0ose.

U3 obpaznoxema:

VY Be3u ca NO3UTHBHOM 00aBE30M HAJUIEKHHMX OpTraHa M KJbYYHOT MHUTamka
y KOHKPETHOM CJIy4ajy KOje c€ OJHOCH Ha TO JIa JIM Cy aleJIaHTOBE MPUTYXK-
6e o HexymanoM Tpetmany y KII3 (Ka3Heno-nonpaBHOM 3aBOJy 3aTBOPEHOT
THUMA), ,,TOPTYPHU, MyUeHY, 3aCTpallIUBaby U yIjeHaMa“* J[jeJIOTBOPHO HCIIUTa-
He, YCTaBHU CyJl M3 I0OCTAaBJbEHE TOKYMEHTAIIN]€ MOXKE 3aKJbYUUTH J1a Cy aIe-
JIAaHTOBM HABOJM MCIIUTaHM Y OKBHPY 3aBOJIa y KOJeM M3/IpKaBa Ka3Hy a 3aTUM
u u3BaH 3aBona. Hanme, nonasehu o o6aBese apxkase (HaAJISKHUX OpraHa) a
MOLUTY]€, INTUTH U OCTBapyje MpaBo M0jeIUHIIA J1a He Oy/ie MOABPTHYT MyUeHhYy
WJIM HEYOBjE€UHOM WM MTOHMKaBajyheM TpeTMaHy, YCTaBHU Cy/ j€ UMAo Y BUIY
IpeoueHy JOKyMEHTalujy npuxsarajyhu npu rome 103y (raekcubuiHocTy y
noryiely OMyCTUBOCTH aresaluje.
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W3 nocraBibeHe TOKyMEHTaIje MPOoM3JIa3y Jia Ce anesiaHT 300r HeXyMaHoT
tpermana y KII3 3aTBopeHor Tuna »*anno HaJleXHUM HHCTUTYIMjama, Denepan-
HOM MHHHUCTapCTBY YMjOM OJUTYKOM (KOja y3 arenanujy Huje JOCTaB/beHa, HUTH
OCIIOpEHa) OYMITIEHO HUje OMO 33/10BOJbaH. Y3 TO, aalleJIaHTOBU HABOAU O HEXY-
MaHOM M noHwxkaBajyhem tpermany y KII3 ucnutanu ¢y u npoBjepeHH MHCIICK-
II1jCKUM HaZ30pOM M Y OKBUPY OBJIALITEHha HAIEXKHUX TYKUAIITaBa, Te JOHECEHE
OJLTyKe ITpeMa KojuMa ce Hehe IpOBOANTH KPUBUYHA UCTPAra jep Hema elieMeHaTa
KPUBUYHUX Jijena of ,,cIayKOeHnX ocoba““ Ha Koja je amenaHT yka3ao. Ocum Tora,
paau momMohu amenaHty kao ocyleHoj ocobu Ha M3ApKaBamy IyroTpajHe KazHe
3aTBOpA U MpeBa3uIaKeby MOTEIIKOha Koje ce y TaKBUM CHTYyallijaMa HeM30CTaB-
HO jaBJbajy, GopMupaH je MyATUAUCIUIUIMHAPHYU THM, alleNaHTy je 0b6e3oujeheno
npaso j1a y oksupy KII3 paau, anu je nomoh MyATHANCIUIIIMHAPHOT TUMA 0A0HO,
a paJIHM aHTaKMaH, KaKko je y OATOBOPY Ha areaiijy HaBeIeHO, YIJIaBHOM je Ipe-
cTajao 300T aneJaHTOBUX YECTHX JUCIUIUTMHCKHUX MPEKpIIaja.

(Oonyxa Yemasnoe cyoa bocne u Xepyezosune, opoj AII-1922/20 00 9.
gedpyapa 2022. 200une)

ITPABO HA TIPABUYHO CYBEIBE

Ykmuxk0a npaBsa cBojuHe

ITocToju KpLIEHe yCTABHOT IPaBa HA NPAaBUYHO cyheme u3 uiaana I1/3e)
YceraBa bocHe u Xepuerosuse jep pe10BHH CYA0BH Y OCIIOPEHHM OJTyKama,
BE€3aHO 32 YCIIOCTABY PaHHUjer 3eM/bMIIHOKH U/KHOT CTakha HA CIIOPHUM Ka-
TACTAPCKUM YecTHLIaAMA y clieH(UYHUM OKOJTHOCTHMA KOHKPETHOT Ipe-
MeTa, HUCY 1aJIM J0BO/bHO 3HAYaja KPYLUMjaJHOj YNH-CHUIH 12 je YIPaBo
300r HenmocTtynama OnmTHHCKOT Bujeha y ckiany ca oapendama 3akona
o rpaljeBunckoM 3eMibuITy @enepanuje buX, npuiaukom nonomema On-
JIyKe K0ja je O1uj1a 0CHOB 32 103BOJIY YIIHCA, IOLLIO /10 He3aKOHUTE YKH HIK-
0e npaBa cBojuHe y kopucT OnmrTuHe JbyOyniku Ha cIOPHUM YecTHIIAMA,
PaHUjUM OUTyKaMa Pel0OBHUX CY10BA JIOHECEHNM Y NPeAMEeTHOM MOCTYIKY.
Te cy onnyke kacHMje yKHHYTe Ha 0cHOBY OtyKe YeTaBHOI cyna.

W3 obpaznoxema:

YcraBHM cyJ 3anaka Jja Cy peOBHHU CYI0BU Y IOHOBHOM IOCTYIIKY, HAKOH
noHouewma Oayke YecTaBHOT cya, apupMucaii cTaB YCTaBHOT Cy/la O HETo-
CTOjarby 3aKOHCKOTI OBJIAIITEHa y cMUcity oapenada 31°3 (3akona o rpaheBun-
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ckoM 3emspuinty ®enepanuje buX - ,,Cnyx0ene HoBune Penepanuje boche u
Xepueroune* 6p. 25/03 u 67/05), 3a yKixOy npaBa BIACHHUILTBA Y KOPUCT
Onmtune JbyOymiku Ha ocHOBY Outyke OnmTuHckor Bujeha u fa cy ouujeHu-
JIM /12 Ta OJUTYKa, KOja je OMJia OCHOB 3a IOHOIIEH-E paHujer pjerema OnmTuH-
CKOT Cy/1a, a KOJUM j€ YKE-HKEHO IPaBo CBOjUHE Ha, M3Mel)y ocTanux 1 ClIOpHUM
KaTacTapCKUM YecTuiiama, y kopuct Omnmrune JbyOymku - Huje Mora OuTu
IIPaBHU OCHOB 32 YKibWkOy Onmtuae JbyOymiku jep HUje JoHeceHa y CKIaxy
ca ogpendama 3I'3. Ilpu Tome, YcraBHu cyq npumjehyje n1a ce y KOHKpEeTHOM
Cllydajy paauio o crieun(UyHOj CUTyallHju KaJla c€ y TOHOBHOM IMOCTYIIKY
HaKoH JIoHoIIewka Outyke YCTaBHOT Cy/ia, Ha OCHOBY KOje Cy YKHHYTE paHuje
JIOHECEHE OJUTYKE y MPEAMETHOM MOCTYIKY (KOjUMa je J03BOJbeHa YKHIbIKOa
npasa cBojuHe y kopucT OnmruHe JbyOymiku Ha ocHOBY Opimyke ONIITHHCKOT
BUjeha), TOHOBO O/UTYYHBAJIO O 3aXTjeBY 3a YIHC MpaBa BlacHUIITBA ONIITHHE
JbyOy1Iky Ha CHOPHUM YecTHLIaMa, Ha 0cHOBY Otyke OnITHHCKOT BHjeha kao
OCHOBaA 32 yIIUC, a KOja eBUICHTHO HUj€ JOHeCeHa y ckiiaay ca ogpeadama 31°3.
Takolbe, YcTaBHu cyq cMaTpa Aa 1a y TOM KOHTEKCTY PEIOBHH CY/IOBH HUCY
JlaJId TOBOJPHO 3Ha4aja YMIEHUIIM /1a je YCTaBHU cy cBOjoM OUTyKOM yKH-
HYO paHHje JOHECEHY JPYTOCTENEHY OJUTYKY y MPEIMETHOM MOCTYIIKY (KOjUM
je moTBpheHa npBocTeneHa o/ulyka KojoM J03BOJbEHA YKHIb-IKOa MpaBa Biac-
HUIITBa y kopucT Onmtune JbyOymiku.) Mmajyhu y Buty u3HeceHo, mpousuia-
34 A3y cnelu(pUIHUM OKOJTHOCTUMA KOHKPETHOT MpeMeTa Te paHuje OIIyKe
PEIOBHUX Cy[J0Ba HUCY HHM MOIJIE Ja TPOM3BOJIe MpaBHa jejcTBa. [lopen Tora,
VYcraBHU ¢y cMaTpa MOTPEOHUM J1a yKake 1a y KOHKPETHOM CIy4ajy He yiazu
y (HE)3aKOHUTOCT YTOBOpa M MOpaBHaKa BE3aHUX 32 CIIOPHE HEKPETHUHE KOje
Jj€, KaKo TO MpOU3MiIa3H U3 JOCTaBJbeHe ToKyMeHTauuje, OnmruHa JbyOymku
3aKJbyuMiIa ca ca Tpehum Junuma, jep To NUTame ynasu y JOMEH Ipyrux Io-
CTyNakKa, a He KOHKPETHOT y KOJeM C€ OJITyYHBAaJIO O YKI-MKOH IpaBa CBOjUHE
y kopuct Onmurune JbyOymiku, Ha, u3Mel)y octanux, ¥ CIOPHUM MaplenaMa

(Oonyka Yemasnoe cyoa bocne u Xepyeecosune, opoj AI1-3859/20 00 8. jyna
2022. 2o0une)
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ITPABO HA TIPABUYHO CYBEIBE

I'paheBuHCKO 3eM/bUIITE Y APKABHOj CBOjUHU

MocToju kpuiewe npaBa Ha npaBu4HO cyheme u3 uiaana I1/3e) Yerasa
BocHe n XepueroBune kaja 00pa3iioxemne OCIIOPEHHUX OJTyKA He 32/10B0/ba-
Ba CTaHJapje NpaBa Ha NpaBu4HO cyheme u3 unana I1/3e) YeraBa bocue
1 XepueroBuHe y Be3u ca ogpeadama 3akoHa o rpaljeBHHCKOM 3eMJbHIITY.

W3 obpaznoxema:

YcraBuu cya nojcjeha na je y cBojoj mpakcu y npeamerty 0poj AIl-3316/17
pa3marpao nuTame yKibHxkOe rmpasa cBojuHe y kopucT Onmrune Uutinyk, Ha
ocHoBy Omnyke OnmtuHckor Bujeha Onmrtune Yntnyk o ogpehuBamy rpahe-
BHUHCKOT 3eMJBUINTA Y JP>KaBHO] CBOJUHU, HA HEKPETHUHAMA YIIHCAHUM Y jaB-
HUM KIbUTama Kao ,,0MIITeHapoHa UMOBUHA ™ (BUIM, YcTaBHU cyld, Oiyka o
JnormycTuBoCcTH U Meputymy 6poj AIl-3316/17 on 13. gebpyapa 2019. ronumne,
JOCTYIIHAa Ha Web-cTpaHulld YCTaBHOT cyla www.ustavnisud.ba). Y HaBene-
HOM TIpeIMETy YCTaBHHU CY/I j€ MOJICjeTHO Ha CBOJy MpaKcy U3 mpeamera 0poj
AlI-176/18 (Bunu, YctaBuu cyn, Omiiyka o JOMYCTUBOCTH U MEPUTYMY Opoj
AII-176/18 on 22. u 23. mapra 2018. ronune, o0jaBibeHa Ha Www.ustavnisud.
ba) xoju ce THIIA0 MPABHOT MUTama YKbWkOe MpaBa cBojuHe ONIITHHE HA He-
KpeTHUHaMa y Jp>KaBHOj CBOJUHU Ha ocHOBY Ojutyke OmmtuHckor Bujeha y
KOjeM MpenMeTy je YCTaBHH CyJl yKa3ao Jia je oapendama 3akoHa 0 3eMIJbUIITHUM
kwurama Gexnepanuje bocue u Xepuerosune (,,Cinyx0Oene HoBune Denepaiuje
bocue u Xepuerosune 6p. 58/02, 19/03 u 54/04), usmely ocranor, peryiucan
MOCTYIAaK ymuca rpaBa CBOJUHE U JIPYTHX MPaBa y 3eMJbUIIHY KIbUTY.

YcraBHu cyn cMatpa Aa cy ctaBoBu U3 Omiyke YctaBHor cyna 6poj All-
176/18 on 23. anpuna 2018. ronuHe y 1IUjeI0CTH MPUMjEHUBU HA KOHKPETaH
cinydaj. Hanme, YctaBHu cyn 3amaxka 1a u3 o0pasiokema OCIOPEHUX O/TyKa
KOjUMa je IOMyIITeHa YKIbIKOa rpaBa cBojuHe ¢ aujenoM 1/1 Ha mpeaMeTHUM
HEKpEeTHUHAMa y KOPUCT Mpejjiaradya - Mpou3jasu Ja jeé Y KOHKPETHOM CITy-
4ajy Kao ocHOB ynuca 6una Onnyka o ogpehuBamy rpal)eBUHCKOT 3€MJBUIIITA
y IpkaBHOj cBojuHM OnmtuHckor Bujeha Onmrune Yntinyk o 26. HoBemOpa
2015. roquHe, KOjOM je HallOKEHO 3eMJbUITHOKI-MKHOM Ypery J1a Y 3eMJbUIII-
HUM KIbUTraMa yIuiie mpaBo CBOjUHE Ha MPEIMETHUM HEKpETHUHAMA Y KOPHUCT
Onmrrune Yntnyk ca aujeniom 1/1. 3atum, YeTaBHU Cy/ 3anaka J1a U3 caapixkaja
OCTIOPEHMX OJUTyKa He MPOoU3Ja3u Ja je, y cMHuciy ctaBoBa u3 Omiyke 6poj All-
176/18, yTBpheHo 1a cy y KOHKPETHOM CiIy4ajy UCITYHEHU YCIIOBH 32 YIIUC U3
yriaHa 42 cT. 2 u 3 3akoHa 0 3eMJBUIIHUM KibHraMa (KOju ce OJHOCE Ha OHO
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IITO 3eMJbUIITHOKIMKHU peepeHT UCTIUTY]e MPUIIMKOM TPOBjepe 3aXTjeBa 3a
yIHC —,,2) J1a JIU Cy JOKYMEHTH (MCIIPABE) UACHTUYHH CA CTAHEM Y 36MJbHILI-
HOJj KibU3U™ ¥ 3) ,,71a JIK TOCTOju oto0pere u3 uiana 41 cras 1 Tor 3akoHa™).
Crora, YcTaBHU cy/1 cMaTpa Jja 00pa3iokemhe OCIIOPEHUX OJUTyKa He 3370~
BOJbABA CTaHJAp/ie MpaBa Ha npaBuuHO cyhemwe u3 unana I1/3e) YeraBa bocue
u XepIeroBuHe, Te J1a ce OHO, y cMUciy ctaBoBa u3 Ommyke 6poj AIl-176/18,
3aCHUBA Ha MPOM3BOJHHO] IPUMjEHU MaTepUjaJHOT TpaBa, in concreto, ofpe-
naba ui. 42 u 43 3akoHa 0 3eMJBUIITHUM KIbHraMa y Be3H ¢ ofpeadama 3akoHa
o rpaheBuHckoM 3emsbuiTy (,,CitysxO6ene HoBuHe Denepannje bocue u Xep-
nerosune™ Op. 25/03 u 67/05). YeraBHU cy Halas3| Ja je OCIIOPEHUM OJTyKa-
Ma, 300r apOUTpapHe NMpUMjeHe MaTepHjaHOT MPaBa, MPEKPIICHO areJaHTo-
BO IIPaBo Ha MpaBUYHO cyhemwe u3 unana I1/3e) Yerasa bocue u Xepuerosune

(Oonyka Yemasnoe cyoa bocne u Xepyezosune, opoj AII-2636/20 00 9. mapma
2022. 2o0une)

ITPABO HA TTPABUYHO CYBEIBE

OnsyunBaHje 0 MMOBMHCKONPABHOM 3aXTjeBY

Y konkperHoM caydajy KanToHaIHM Cyl je YMIVIe[IHO IPOU3BO/bHO
npuMHjeHuo oapende yiana 212 craB 3 3akoHa 0 KPMBUYHOM NOCTYNKY
®enepanuje bocHe n Xepueropuue 300r Tora mTo HUje OAJIy4HO O LjeJsio-
KYIHOM HMOBHHCKOIIPABHOM 3aXTjeBy anejaHTa, Te je HA Taj HAYUH MO-
BPHjeI0 YCTABHO NMPaBo aneJIaHTa Ha NpaBU4HO cyheme u3 wiana I1/3e)
YcraBa bocHe u Xepuerosuse.

U3 obpaznoxema:

VYeraBHU CyJl 3amaka Jia je aresaHT, KOjU je HECIIOPHO MMao CBOjCTBO OILI-
TeheHor y npeMeTHOM KpUBHUYHOM MOCTYTKY (4iaH 207 3aKkoHa 0 KpUBUYHOM
noctynky ®Penepaunje bocune u Xepuerosune buX - 3KIIdbuX - ,,Cioyx0e-
He HoBuHe Denepannje buX*“ 6p. 35/03, 37/03, 56/03, 78/04, 28/05, 55/06,
27/07, 53/07, 9/09, 12/10, 8/13 u 59/14 u 74/20), cmarpao aa je 360r mocry-
nama Taja ontyxeHor X.JI. u npeny3umama paambi KpUBUYHOT Jjjelia 3a Koje
je X.JI. ontyxeH u ocyheH ieMy poy3poKOoBaHa MaTepyjaiHa IITeTa y U3HOCY
oz 48.944,65 KM koju je ucrmahen 7. janyapa 2009. ronuse ca pauyHa HBero-
BOT IIPABHOT MpEHUKA. 3aTUM, 3araxa Jia je arnejanT y CKiaay ca oapendama
yinana 208 cta 1 3KII®buX OnmruHCKOM Cyy MOJHUO MPHUjEATIoT 1a Ce yC-
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BOjU H-€TOB MMOBHMHCKOITPABHHU 3aXTj€B KOjH j€ Taj CyJ 0100 U areyiaHTa yIry-
THO Ja Ta OCTBAPH y MAPHUYHOM MOCTYIIKY.

ONIUTHHCKH CY[ je y Ipecyaud HaBeo Ja MOAAl KPUBHYHOT MOCTYNKa He
Npy’kajy Moy3[aH OCHOB 3a ,,[TOTIYHO WU JjeTUMHYHO" npecyheme anenaH-
TOBOT IMOBHMHCKOIIpaBHOT 3axTjeBa. Hacynpor Tome, Kantonanuu cyn je, oa-
Tydyjyhu o anenanToBoj jkajnlu, 3aKJby4no CyNpOTHO, T€ j€ YCBOJHO arenaH-
TOB UMOBHHCKOIIPaBHM 3axTjeB Ha HauuH Ja je X.JI. o6aBe3aH na omreheHom
,»,Ha UIM€ HaKHaJe mrTeTe ucruiatu u3Hoc o 48.944,65 KM y poky ox 15 nana
10 paBOCHKHOCTHU Tpecyne™. Jlakine, KantoHamHu ¢y je yCBOjHO arenaHToB
MMOBHHCKOIIPABHU 3aXTj€B Y AUjeTy KOjU C€ THIIA0 INIaBHOT MMOTPaKUBamba.

Mehytum, YeraBau cyn 3anaxa qa KantoHanHu cyn 'y oOpas3iokemy mpe-
cyne, y3umajyhu y o63up oapende uwiana 212. cras 3 3KIIdbuX, Huje oaro-
BOPHO HA KOJU HAYMH je OJTyYHO O JHjelly arneJaHTOBOI MMOBHHCKOIPABHOT
3axTjeBa KOjU C€ TUIA0 3aTe3HuX Kamara. llltaBuiue, YcTaBHU Cy[ 3anaka Ja
je y onroBopy Ha anenanujy KantoHamHu cyj HaBeo Ja je ,,0JUTyduo O Ijjelio-
KyITHOM UMOBHHCKOIIPABHOM 3aXTjeBYy*‘, @ HACYIPOT TOME, Y JIOIyHH OJIrOBOpa
je HaBeo Ja je ,,y cTaBy 2 u3peke npecynae KantonaiaHor cyaa kao qpyrocrerne-
HOT, HaBEJICHO J]a Y OCTAJIOM JI1jeJTy IIPBOCTENeHa Pecy/ia 0CTaje HeM3MU]eHe-
Ha“. C TUM y Be3H, YCTaBHU Cy/l KOHCTaTyje Ja u3 oOpasioxema npecyne Kan-
TOHAJIHOT Cy/la HE TPOM3JIa3H Jia j€ Taj CyJl YOINIITe y3e0 Y 003Up IjeJOKyIaH
areJaHTOB MMOBHHCKOIIpaBHHU 3axTjeB. [lakie, Oynyhu aa je anenaHnT noctaBuo
MMOBHHCKOIIPABHU 3aXTj€B U 3a 3aTe3HE KamaTte, a 1a KaHToHamHM cy[ 3a Taj
MO0 UMOBHHCKOIIPABHOT 3aXTje€Ba HHje HABEO Jia T'a j€ YCBOjUO WIH OA0UO, Y
1jeJINHU WK J[jeIMMUYHO, HUTH j€ 3aTe€3HE KaMaTe YOIIIITe CIIOMEHYO, HUTH je
arneyaHTa eKCIUTUIMTHO YIyTHO HAa MApHUYHU MOCTYIAK, YCTaBHU CYJl cMaTpa
Ja je Ha Taj HauuH KaHToHaIHU cy TPOU3BOJHHO MIPUMUJEHUO Opeioe uiaHa
212 cras 3 3KIIDbuX.

KonauHo, YcTaBHU Cyq HCTHYE /1a HUj€ H-EeTOB 3a/1aTaK J1a OIljebyje OCHOBA-
HOCT areJaHTOBOT 11jeJIOKYITHOT UMOBUHCKOIIPABHOT 3axTjeBa. OAroBop Ha TO
NHUTAabE j€ 3aJ]aTak PeJOBHOT Cy/ia. 3a7aTak YCTaBHOT Cy/Ia j€ Uy OBOj KOHKpET-
HOJ ATyl OMO /1a OAATOBOPH HA MUTAE JIa JIM je JOILIO0 J0 MOBpeae YCTaBOM
rapaHTOBaHMX IIpaBa amneyaHTa.

(Oonyka Yemasnoe cyoa bocne u Xepyezosune, opoj AI1-3801/20 00 26.
Janyapa 2022. cooune)
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ITPABO HA TTPABUYHO CYBEIBE

Cybhemwe y pazyMHOM pOKY

ITocToju moBpena npasa Ha NpaBUYHO cyheme y OIHOCY HA JOHOLICH€
O/UTyKe y pa3yMHoOM poky u3 4iaHa I1/3e) Yerasa bocHe n Xepueropune u
wiaHa 6 craB 1 EBponcke KOHBeHIHje 32 3aIITUTY JbYACKUX IPABA U OCHOB-
HHX cJI0001a, nMajyhn y BuAy 1a je npeaMeTHH kKaa0eH! NMOCTYNaK mpes
KanToHaHMM cyoM, y paJHOM CIIOpPY KOjH je 110 3aKOHY XUTHe Ipupoje,
Tpajao YeTUPH roguHe U ckopo 10 mjecenu, npu 4yeMy Taj Cyl y OAroBOpy
HA aneJIalMjy HHUje MOHYAN0 HUKAKBO ONPaBlame 32 TAKO AYI0o Tpajame
NMOCTYNKA MpeJ THM CYA0M.

N3 obpaznoxema:

YcraBHM CyJI, IpHje CBera, UCTUYe Ja ce, IpeMa KOH3UCTEHTHO] rpakcH EB-
POTICKOT Cy/ia 3a JbyJCKa MpaBa U YCTAaBHOT Cy/a, pa3yMHOCT JY)KHUHE Tpajama
MOCTYIIKa MOPa OLIMjEHUTH Y CBjETITy OKOJIHOCTH MOjeIMHOT MpeIMeTa, Bojiehu
pauyHa 0 KpUTepHjuMa yCIOCTaBJbEHUM CYICKOM IpakcoM EBporickor cyna,
a HapOYMTO O CIOKEHOCTH IMpeIMeTa, MOHAIIaky CTPaHa Y MOCTYNKY U Ha-
JISKHOT CyJla WM JAPYTUX jJaBHUX BIIACTH, T€ O 3HA4Yajy KOjU KOHKPETHA MpaB-
Ha CTBap uMa 3a anenaHTa (Buau, EBponcku cyn, Muxyruh npomuse Xpeamc-
Ke, arukanuja 6poj 53176/99 ox 7. bebpyapa 2002. ronune, M3Bjemraj 6poj
2002-1, craB 38).

Taxohe, EBporicku cyz 3a Jbyzcka mpasa je yka3ao Ja je noTpeOHa Hapouu-
Ta MapJbUBOCT HAJIIEKHUX BJIACTH y CBUM IPEeIMETHMA KOjU C€ TUYY JTUYHOT
cTaryca M CBOJCTBa, a JIa j€ OBaj 3aXTj€B HAPOUUTO BaXKaH y ApKaBaMa y KOjH-
Ma nomahu 3akoH mpomnucyje aa onpeleHu Cycku MOCTYIM UMajy XUTaH Ka-
pakrep (Buau, EBpornicku cyn, Borgese protiv Italije, npecyna on 26. ¢hebpyapa
1992. ronune, Cepuja A 6poj 228-b, craB 18 u Hososuh npomus Llpne Iope,
npenctaska 6poj 13210/05, mpecyna oz 23. okto6pa 2012. ronune, cras 51).

Ycrasuu cyn noacjeha aa, y cknagy ca uinanom 31 IIpaBuma YeraBHor cyna,
y CBaKOM IpeIMEeTy OAJTyuyje y OKBUPY aleslalldOHNX HaBoja. Y BE3U C TUM,
YcraBHU cyj 3amaxa Ja U3 arneaaloHuX HaBoJia POU3IIa3Hy J1a arleNlaHT UCKIbY-
YHBO yKa3yje Jia My je MpaBo Ha cyheme y pa3yMHOM POKY Kao €JIeMEHT IIpaBa
Ha ipaBu4HO cyheme nospujeheno on Kantonannor cyaa. CxonHo Tome, Ycras-
HU cya he kao MyKuHY Tpajama MOCTYyNKa pa3MarpaTd caMmo Mephoj Tpajama
IPEIMETHOT KallOeHOT nocTynka npea KantonanHum cyaoM, Tj. nepuon oa 21.
asrycra 2014. ronuHe, ka0 AaTyma Kaja je JpyroCTeNeHH CyJ MPUMHO Hpe-
METHH CITMC Ha TIOCTyHame 1o *anbu, na ao 16. jyna 2019. rogune, xao aa-
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TyMma Kkaja je KaHToHaJIHU cyJl TOHUO OJIYKY O MOCJbEIHEM JIj€IIOTBOPHOM
npaBHOM JIMjeKy. Jlakie, peeBaHTaH Nepro KOju YCTaBHHU CyJl Tpeba y3eTu y
0031p MpH OIjeHU AY>KUHE Tpajarba MPEIMETHOT MOCTYIIKA CY YETUPU TOJMHE
u ckopo 10 mjecenu.

VYcraBHU cyn 3amaxa Jia je npeaMeT KOHKPETHOT TyKOeHOT 3axTjeBa Ouio
NOTpaKUBaKkE HAKHA/Ia TI0 OCHOBY PAJHOT OJIHOCA, T€ Ja Ce, IaKJie, Y KOHKpET-
HOM CITy4ajy paju O MOCTYNKY KOjU je 10 3aKOHY XUTHe npupoze. Haname,
uMajyhu y BUaly YMEBEHUYHO CTame NMpeaMeTa, YCTaBHU CyJl cMarpa Jla €BeH-
TyaJHa CJI0KEHOCT MpeMeTa, Kao jeJlaH Of1 KpUTepHrja Koje YCTaBHH CyJ] uMa y
BUJ1y IIPU OLj€HU Ay KUHE Tpajarba MOCTyIIKa, HHje yTUIaJIa Ha Tpajambe jkanoe-
HOT MOCTYIIKa, T€ C€ CTora YcTaBHU cy/l Hehe moceOHO OaBUTH TUM MUTAKEM.

Ananmuzupajyhu nonamame KantonanaHor cyna, YcTtaBHU cyq npumjehyje
na je KanToHanHu ¢y ofIyKy o *aslou U3jaBJbeHOj MPOTUB MIPBOCTENEHE Mpe-
CyJle IOHHO HAaKOH YaK YeTHpH roguHe u ckopo 10 mjecenu of npujema crnmca
npeaMeTa y Taj Cyl.

Onjewmyjyhu noHamame anejgaHTa y IpeAMETHOM MOCTYIIKY, YCTaBHH CYJ
npuMjehyje (kako To Mpou3iIa3u U3 CTamka MPEIMETHOT areaaluoHor CIHca)
Jla arieslaHT CBOJUM TOHAIIAkeM HHUje JOTPUHHUO TYKUHH Tpajama MpeaMeT-
HOT MOCTYTIKA.

YcraBuu cyn noncjeha na, npema wiany 74 cras (1) [IpaBuna YcraBHor
CyJa, y OJUTyIIM KOjOM YCBaja arnejianujy YCTaBHHU Cy/I MOKE /1a OJIPE HaKHATY
Ha UMe HemarepujaiHe mrere. [Ipema uinany 74. craB (2) IlpaBuna YeraBHor
Cylla, ako YCTaBHU CyJl OJIpeIH J1a je MOTPeOHO JOIMjeIUTH HOBUAHY HaKHALY,
onpenuhe je Ha OCHOBY MpaBeIHOCTH, y3UMajyhu y 0063up cTanzap/e Koju npo-
u3Ja3e U3 Mpaxkce YCTaBHOT CyJa.

C 0063upomM Ha OITyKy y OBOM IIpeaMeTy, a umajyhu y Buy npecyne Espon-
ckor cyna npotuB bocue n Xepuerosune (Buau, EBporicku cyn, Jopuh npo-
mue buX, atunnkanuja 6poj 68811/13 ox 7. noBemOpa 2017. roqune, Llkpouh
u Byjuuuh npomue buX, annukanuje 6p. 37444/17u 75271/17 on 6. jyna 2019.
roaune u Xayajauh u ocmanu npomus buX, annukanuja 6poj 10770/18 ox 16.
janyapa 2020. roguse), 1ocajallmby Mpakcy, EKOHOMCKE ycioBe y bocHu u
XepieroBuH# (MOJAIMU JOCTYITHU HA Wwww.bhas.ba) N OKOTHOCTH KOHKPETHOT
ciydaja, npema wiany 74 IlpaBuna, onHocHo wiany 41 EBpornicke koHBeHIHj€,
YcraBHU CcyJ] cMaTpa J1a afeilaHTy y KOHKPETHOM CiIy4ajy Ha UMe HaKHa/e He-
MarepHjajiHe ITeTe, 300T HeJJOHOLIEHha OIIyKe Y pa3yMHOM POKY, Tpeba Hc-
mratut usHoc ox 500,00 KM.

OBy HakHany nyxHa je aa miati Biaga Kantona CapajeBo y poky of Tpu
Mjecela o]l laHa J0CTaBJbalkba OBE OJIyKe, y3 00aBe3y /1a HAKOH UCTeKa Ha-
BEJICHOT pOKa IJIaTH arejaHTy 3aKOHCKY 3aTe3HYy KaMaTy Ha €BEHTYaJHO HeH-
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crtaheHu U3HOC WK TMO W3HOCA HakHaje oapelerne oBoMm ourykoM. OBa o7Ty-
Ka YCTaBHOT CyJia y Ijelly KOjU ce OJJHOCU Ha HaKHaJly HeMaTepHujalHe TeTe
MIPEJICTaBJba U3BPILHY UCTIPABY

(Oonyka Yemasnoe cyoa bocne u Xepyezosune, 6poj AI1-3615/20 00 3.
nogsemopa 2021. 200une)

ITPABO HA ITPUBATHH U ITOPOIUYHH
ZKUBOT, 1OM U ITPEIIUCKY

3amTura (1)1/131/1‘{KOF H NICUXUYKOT MHTErpuTeTa MajJ0/6€THUKA

ITocToju kpmewe npaBa Ha NPUBATHM :KUBOT U3 wiana I1/3¢) Yerasa
Bocne n Xepuerosune u 4wiana 8 EBporncke koHBeHIUje 32 3alUTUTY JbYI-
CKHX IIPABA U OCHOBHHX €/1000/1a K212 Y OKOJIHOCTHMA KOHKPETHOT CJIy4aja
APYroaneIaHTKHILH Ka0 MaJ10/beTHOM JIMLY HHje NpPYy:KeHa oarosapajyha
3alUTUTA Y NOIJIeAy HeHOT (PU3MYKOr U MCUXMYKOI HHTETPUTETA jep cy y
NpHMjeH! KPMBUYHONIPABHUX MEXaHHU3aMa y Be3H C IPUKYI/balkeM /10Ka3a
HANPaBJbEHM NPONYCTH M MAKBLKABOCTH Y MjepH K0ja NPeACTaB/ba MOBPeay
NO3MTHBHE 00aBe3e HAVIEKHUX THjeJIa, KOHKPETHO TY:KHJIALITBA, peMa
yiaany I1/3¢) YeraBa bocHe n Xepuerosusne n ujiany 8 oBe kKoHBeH1IHje.

U3 obpaznoxema:

VYcraBHU Cya 3amaxka Ja Mpou3Jia3u Ja je TYKUJIAITBO Y TPEHYTKY MOJu-
3ama ONTYXHHULE, 11 Mjecer HakoH npujaBe o gAorahajy ¥ KpUBUYHOM Jijely,
IpH YeMy UACHTU(PHUKAIMja OCYMIBUYECHOT, OJHOCHO OITY>KEHOT HHje Ouia
CIIOPHA, 3aKJbYUMJIO Ja pacloiaxke JOBOJBHUM OpojeM Jl0Ka3a /1a je y OHOCY
Ha JIpyroamneNaHTKukby Kao omTeheHy nounmseHo KpUBUYHO Jjeno. Mehytum,
TOKOM TIpolieCyHpama ce MojaBuiia CyMiba y HoIvIey 3aKOHUTOCTH ofipeheHor
Opoja 10Ka3a, HaKOH 4era Cy PeJOBHU CyI0BH U3BEJH 3aKJby4dak aa cy onpehe-
HU JIOKa31 HE3aKOHUTH 300T MPOITyCTa y MPOLEIypH BUXOBOT IpHOaBbamba U
na Ou Ipyrayuju cTaB BOAMO OUTHOj MOBpEIU OApPEeI0N KPUBUYHOT MOCTYTIKA.
3a YcTaBHU CyJl je HEYMUTHO J1a 300T crienu(UUIHOCTA U IPUPOJIE KPUBUUHOT
Jijesia OBOIOM KOjer c€ BOAMO KPUBUYHU MOCTYIIAK — CUJIOBabE, paimba PU3ny-
KOT TIperiesia U BbeH pe3yiTar, u3Mel)y ocranux, npeicTaBiba jelaH Of Kibyd-
HUX JI0Ka3a C LIJbEM JI0OKa3UBamba Ja JIM j€ MOYUHEHO KpUBUYHO Ajeno. Ocum
TOr'a, IPyroarneIaHTKuba e, 3aXTHjeBajyhu 1jeI0TBOPHY 3allTUTY CBOT IIpaBa
Ha (PU3UYKU U TICUXUYKU MUHTETPUTET, 00paTuia MOJULHU)jCKOj YIPaBH, JaKie
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JaBHOJ BJIACTH, 112 CE€ CTOTa HE MOYKE 3aKJbYUUTH Ja je Ha OUJI0 KOjU HAYMH YTH-
aJ1a Ha JaJbiby HEKOOIEPaTUBHOCT U3Mel)y Ty KUJalTBa U MOJIUIH]CKe yIpa-
B Kao HaJUIeKHHUX THjella y TIomIey NMocTynama npema wiany 123 3akoHa o
KpuBHUHOM noctynky Penepauuje bocue u Xepuerosuse (,,Ciyx0eHe HOBH-
e @enepanuje buX* 6p. 35/03, 37/03 — ucnpaska, 56/03, 78/04, 28/05, 55/06,
27/07,53/07,9/09, 12/10, 8/13, 59/14 u 74/20) (HenocTaTak Ty>KuIadyke HapeI-
Oe 3a mpervien), MITO je, KaKo MPOM3JIa3K U3 OCIIOPEHE Mpecye, Ouo pasior 3a
HE3aKOHUTOCT TOT J0Ka3a U J0Ka3a KOJU Cy U3 Hhera MPOUCTEKIIH (BjeIITaYCHE).

W3 naBeneHe aHanu3se nNpousiasy Ja TYKUJIAILTBO HHUje UMAJIo Yy BUAY KOH-
KpeTHe, Crieu(pUIHe OKOJTHOCTH IPEIMETHOT CiIydaja Koje ce, IpeMa MUILIbEbY
YcraBHOT cyna, oarieaajy y Npupoau KpUBUYHOT Jijelia TIOBOJIOM KOjer ce BO-
JTVO TIOCTYTAK (CHUIIOBAabE) U APYToareIaHTKUIHO] CTApOCHO] 100U (Y BpHje-
Me HaBOJHOT OUMIbEHba JIjesia uMada je 14 roauna, a y BpujeMe caciyliama y
CBOJCTBY CBje/ioka Mame o1 16 ronuHa), 3aHemapyjyhu npu Tome 1a npumuje-
HU KPUBUYHOIIPABHE MeXaHU3Me M 00e30ujean a ce T0Ka3u MpUKyIe y Ipo-
nucaHoj npoueaypu. HaBeneHu eneMeHTH ¢y M3MCKUBAIM HAPOUUTY MaXKiby
U TIPOLIjeHy MPUIIUKOM MPHUKYIIJbaba JJoKa3He rpale Kako JpyroanenaHTKHbU
Kao *PTBH 300T MPOITyCTa KOjU Cy C€ MOIJIM OTKJIOHUTH (Hapeada 3a puznuku
nperien) He 6u O6una yckpahena oarosapajyha zamrura. Ctora, YcraBHU CyJ
cMarpa Jia CIIOPHO MOCTYMamke Y MOCEOHUM OKOJIHOCTHMA OBOT MIPEMETa HUje
HpY>KUIIO OAroBapajyhiy 3alTUTy ApyroaneilaHTKUbU O] Halaja Ha HbeH Qu-
3MYKU MHTETPUTET U MTOKA3aJI0 j€ MabKaBOCT Y HAUMHY Ha KOjH Cy MpubaBbe-
HU JIOKa3H Ha KOJUM je 3aCHOBaHa onTyx0a (mutatis mutandis, EBpornicku cyn,
Hcaxosuh Bunosuh npotus Cpouje, npecyna ox 1. jyna 2014. roaune, ctas 64).

(Oonyka Yemasnoe cyoa bocne u Xepyezosune, opoj AI1-3766/20 00 16.
Oeyemopa 2021. cooune)

IMPABO HA CJIOBOAY U3PAKABAIBA

Haxknana HemarepujajiHe mrere

Hema noBpene npasa Ha cjio60oay uspaxkasamwa u3 wiana II/3x) Yera-
Ba bocHe u XepueroBune n yiana 10 EBponcke KoHBeHIHje 32 3aIITUTY
JbYACKHX IIPABa M OCHOBHHUX €JI000/12 Ka/1a je 0CIIopeHoM 01 1ykoM OKpyK-
HOT CyJa HAJI0JKEHO aNeJIAHTHMA 12 TY:KHOIMMA HCILIaTe HAKHA/ly HeMaTe-
pHUjajiHe LITeTe HAHeCeHe lUX0BOM YIJIey M YACTH U3HOIIeHheM HeUCTHHH-
THX YMIEHHULIA, IIPU YeMY je ,MHjellambe” y IPaBo anejaHaTa Ha cJ10001y
U3paxkaBama 0110 y CKJIaAy ca 3aKOHOM, MMAJIO IMJb /1A ,,3aIITHTH NPaBa
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APYrux* m 010 je ,,HeONX0JHA Mjepa y 1eMOKPATCKOM JPYIITBY®, Te je
NOCTUTHYTA PAaBUYHA PaBHOTeka u3Mel)y nmpaBa Ty:Kumjana Ha yriex u
NpaBa anejaHaTa Ha ¢JI0001y U3pakaBama.

N3 obpasnoxema:

VYeraBuu cyq noacjeha aa je OCHOBHU CyJl UCITUTA0 OBE HaBOJE arenaHara
Ha Ha4YMH J1a je CIPOBEJCHO BjeIITaueHe MOTIHCA Ha IPEIMETHO] IyHoMohH,
TE cacllylllaH U BjelITaK Ha HaBeJeHe OKOJTHOCTH. Kako Bjerrak npuirkoMm na-
Bama HMCKa3a HHje OMO CUTypaH Jia JId je MPUJIMKOM BjelITauera KopuirheHa
OpUrMHaJIHA MpeMeTHa MyHoMoh, OCHOBHM CyJ j€ OLIMje€HHO /1a UCKa3 He I0-
TBplyje U3pUUNTO JOCTABJbEHH HaJla3 U MULIIbEHH-E, 1A CE Ha HbHMa HUje MOIJIO
3aCHOBaTH yTBphemwe Ja Ha MPeJMEeTHO] ITyHOMONH HHj€ MOTIHC MPBOTYKHOILIA.
ITpu Tome, OCHOBHU cyza je y3e0 y 003up /a je MPBOTYXKHUJIAL] CBOJUM IOJIHE-
CKOM M3jaBHO /1 je MOTIHC Ha MyHOMONHU HeroB U Ja ¢y HaBOJU IyHOMONhHH-
Ka 1 HBeroBM HaBojH, Na je OCHOBHM Cy[l 3aKJbY4HO /1a j€ OCIIOPEHO KOHAYHO
MUIJbee DOPEH3UUKOT LIEHTPA U J1a je MPBOTYKUJIALl IPUXBATHO CBE Palibe
myHOMOhHUKa kao cBoje. HaBenenu craB noTBpauo je 1 OKpyKHHU Cya y OCIIO-
peHoj omtynu. JloBonehu HaBezieHe cTaBOBE Y BE3y € pelieBaHTHUM oJpeadama
3I1IT (3akoH 0 MapHUYHOM MOCTYIKY — ,,City>k0eHn rmacHuk Pemyomnnke Cp-
nicke Op. 58/03, 85/03, 74/05, 63/07, 105/08, 45/09, 49/09, 61/13 u 109/21),
YeraBHM cyz1 HE BUIM IPOU3BOJBHOCT Y HaBeZeHOM nocTynamy OKpyXKHOT cyJa,
TE€ cMaTpa Jla Cy HEOCHOBAHU OBU arelalliOHN HaBOJH.

Hanasme, npema Munbemy YeTaBHOT cyfa, OKpy»KHH Cy/ je 32 00aBe3UBambe
aresaHaTa Ha HaKHay HeMaTepujaliHe ITeTe y NPeru3upaHoOM U3HOCY Ja0 jac-
HO 00pa3iokeme, MPU YeMy je I[1jeHHO HaYMH OljjeHe 0Ka3a U MPUMHU]jEHUO
peneBanTHe oapende 33K (3akoH o 3amTuTH 01 KieBete Permybnuke Cpricke -
,City)x6enn rmacHuk Peny6nnke Cprcke® 6poj 37/01) u 300 (3akoH 0 06:11-
rairoHuM ofHocuma - ,,Ciyxoenu nuct COPJ“ 6p. 29/78, 39/85, 45/89, 57/89
u ,,Ciyx6enu rmacuuk Penmyonuke Cprcke® 6p. 17/93, 3/96, 39/03 u 74/04), y
yeMy YCTaBHM CyJl HE BUIU OMJIO KaKBY IPOU3BOJFHOCT Ha ILUTETY arejaHara,
Ia ce, CTOra, oKasyjy HEOCHOBAaHHMM ameallMOHK HaBOAM O IPOU3BOJBHO] Olje-
HU JI0Ka3a M MPOMU3BOJbHO] IPUMjEHH MaTepujaiHor npasa. Takohe, YcraBHU
cyq 3anaxa Ja je OKpy»XHHU CyJl, CylpOTHO HaBOAMMA arejaluje, y OClopeHo)
IIpecyau OArOBOPHO Ha OHE JKa0eHe HaBOJIE KOj€ j€ OLIM]EHUO PEJIEBAHTHUM 3a
OJTYKY M KOjU Cy OWJIM O OAJyYHOT 3Ha4aja, a YCTaBHHU CYJl U HaBOJIE Y IO-
ey KpIlema IpaBa Ha 00pa3iokeHy OTyKy CMaTpa HEOCHOBAHUM.

VY oxHOCY Ha HaBOIE O MOBPEIH IIPpaBa Ha MPUCTYII Cyy, YCTaBHHU CyJ IpU-
Mjehyje 1a je U3 UnibeHMIIA TPEeIMeTa €BUJICHTHO J1a Cy PEIOBHU CYJ0BHU Y KOH-
KpPETHOM CJy4ajy Ha JIBHj€ CYJCKE MHCTaHIIE paclpaBiballd U OATYYUBAIU O
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MEPUTYMY IIPEeIMETa, IITO, CaMO IO CeOH, HCKIbYUYje MOCTOjamhe MOBPEIE Mpa-
Ba Ha MPUCTYI Cyay U3 wiaHa 6 craB | EBporicke KoHBEHIIH]e, KOja KOPECTIOH-
mupa ¢ onpendom unana 11/3e) Yerasa boche u Xepueropune (Buau YcTaBHU
cyn, Omnyka o gormyctuBoctd U Mmeputymy 6poj All- 3192/19 ox 3. pebpyapa
2021. ronuHe, Tauka 59, 10CTyNHA HA UHTEPHET CTPAHULIL www.ustavnisud.ba).

(Oonyka Yemasnoe cyoa bocne u Xepyezosune, opoj AI1-3853/20 00 20. anpuna
2022. eo0une)

ITPABO HA JJJEJIOTBOPAH ITPABHU JIMJEK Y
BE3U1 CA ITIPABOM HA IIPUCTYII CYAY

Poxk 3a nogHomeme TykK0€ y ynmpaBHOM CIIOPY

IIpexpuieHo je npaBo amejaHaTa Ha /JjeJJOTBOPAH NPABHM JIMjeK U3
wiaHa 13 EBporncke KOHBeHIMje 3a 3aIITHTY JbYICKUX IIPaBa U OCHOBHMX
¢Jj1000/1a y Be3M ¢ IpaBoM Ha npuctyn cyay u3 4ywiana II/3e) Yerasa bocue
u XeplueroBuHe v wiaHa 6 cras 1 oBe KOHBeHIIUje y cMTyalluju kajaa je Bp-
XOBHH cy/1 010anmo Ty:kde anejaHaTa 300r NPOTeKa pOKa NPONMUCAHOT 4JIa-
HOM 18 cTaB 2 3aKkoHa 0 ynpaBHMM CIIOPOBHMA HAKO HHje ca curypHouhy
YTBPAHUO Kajia €y aneJaHTHMAa J0CTaB/beHe 0CIOpeHe OIyKe Apyrocrene-
HOT OPraHa, OJHOCHO Ka/1a HUje BOJAUO PavyyHa M HHje y3eo y 003up aa ce
POK 32 MOAHOLIEH-€ Ty 0e y YIPaBHOM CIIOPY, IPOIUCAH 0Ape0oM YIaHa
18 cTaB 2 oBor 3aK0Ha, pauyHa 0J1 1aHa I0CTAB/balba CTPAHLM OCIIOPEHOT
YIPABHOT aKTa, a He 0/ JaHA Ca3HambA.

W3 obpaznoxema:

YcraBHHU cyn 3amaxka 1a BpxoBHU cyJl pauyHa pOK 3a MOJHOIICHE Tpel-
METHUX TY>KOH O]l laHa €BEHTYaJIHOT Ca3Hama arejaHTa 3a OCIOpPEHEe OIIy-
K€ yIpaBHUX OpraHa, a He O]l JJaHa JI0CTaBJbarba TUX OCIIOPEHUX OJUTyKa are-
nantuma. Mmajyhu y Buny ynmeHUIly Aa U3 00pa3inokemha OCIIOPEHHUX OTyKa
BpxoBHor cyna npousnasu ga BpxoBHU cy/ U3 yIpaBHUX CIIUCA HUjE MOTao ca
curypHoithy yTBpIUTH KaJla Cy OCIIOPEHa pjellieha IPYrOCTEeNeHOT OpraHa ypy-
YeHa JIMYHO anelanTuMa (jep ¢y JOCTaBHUIIE O YPYUeHY OCIIOPEHUX pjeliemha
HEUMTKO MOTIHCAHE), HejacHO je 300r yera je BpxoBuu cyx, nmo3uBajyhu ce Ha
JpyTe yrnpaBHEe MOCTYyIKe, YTBp)UBAO Kaja Cy amenaHTH Ca3Halld 32 OCTIOPEHE
OJTYKe, KaJla C€ POK 3a MOIHOIICHE Ty»KO0e MPOTUB YIPABHOT aKTa pauyyHa Off
JaHa J0CTaBJbamka YIPABHOT aKTa, a HE OJ] JJaHa Ca3Hama 3a mwera. Haume, y
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cilydajy ako BpXoBHU cyJ1 HHje MOrao ca CurypHouhy yTBpIUTH Kaja Cy are-
JaHTUMa ypy4eHa OCIIOpEHa pjellerha IPyroCTeNeHor Oprala, JIOTH4HO je aa
ce aneJaHTUMa UJe Yy KOPUCT U oMOryhu cy/cka 3allTiTa y YIpaBHOM CIIOpY,
OZIHOCHO MOTYNHOCT J1a 0cIiopaBajy OclopeHa pjelemha JpyrocTeneHor opra-
Ha MpeJ] CyIOM, ITOTOTOBO Kajla c€ MMa y BUJY Ja je OCIIOPEHUM pjelemhruMa
OJNTyYMBAHO CaMo O TMpaBUMa anesiaHara (HM Ha KOju Ha4MH He Ou OMilo yrpo-
’KEHO MPaBO HEKHUX Tpehux Juma).

ITpu Tome, YcraBau cyy nozcjeha ga u3 oapende wiana 25 cras 2 3YC-a
(3akoH 0 ympaBHHM criopoBuMa - ,,Ciry:k0ene HoBuHe Dexneparuje buX* 6poj
9/05) mpou3nasu 1a HaAJIeKHU Cy/l y Clly4ajy Ja yTBP/IM Ja je Ty:k0a HeOnaros-
peMeHa, MoXke o0aIUTH TYXO0y Y CBAKOM CTaJM]y IMOCTYIIKA, [1a C€ MOCTaBJba
MUTakEe 3aIITO ce BpXoBHU cyn1 6aBHO IpyTUM YIIPAaBHUM ITOCTYNLUMA C IUJBEM
yTBphUBama JaTyMa KaJia Cy areIaHTH €BEHTYaJIHO Ca3HaJM 3a OCIIOpeHa pje-
Hiewa apyrocreneHor oprana. Ctora, YctaBHH cyz1 cMarpa aa je BpxoBHu cyn
MIPOU3BOJHHO MTPUMHUjEHHO ofipeoe uwiaHa 18 craB 2 y Be3u ca ujaHoM 25 craB
1 rauka 1 3YC-a kaza je y OKOJTHOCTHMA KOHKPETHHX ClTy4ajeBa 0J0aIo Tyxoe
aresnaHara Kao HeOnaroBpeMeHe, He Bojiehu pauyHa Jja ce poK 3a IMOJHOLICHE
Tyx0€ y YIIpaBHOM CIOpY pauyyHa Off JaHa JOCTaBJbamka CTPAHIU OCIIOPEHOT
yIpaBHOT aKTa, a HE OJ1 IaHa Ca3HambAa.

(Oonyka Yemasnoe cyoa bocne u Xepyezosune, opoj AII 3598/20 00 11. maja
2022. 2o0une)

HEJUCKPUMHWHAILINJA Y BE3U CA ITIPABOM HA UMOBUHY

IIpaBo HA MOPOAMYHY NEH3UjYy U3a YMPJIOT OCUTYPAHHKA

PexoBHu cyn u opranm ynpase cy npumMjeHom Tajga saxeher 3akona o
MEeH3HjCKOM M HHBAJIMICKOM OCHTYpPamY, 0e3 yBaxKaBamwa onpejjesbemba u3
IToponnyHOr 3aK0HA 0 10C/bEJHOM H3jeJHAYABAKY BaHOpPauHe 3ajeHuLe
ca Opa4yHOM 3ajeJHHIIOM Yy CBUM NpaBHUMAa M ob0aBe3ama, ykibyuyjyhu n
HMOBHHCKA NPaBa, O/IHOCHO He Pa3MOTPHUBIIN OCHOBAHOCT aneJIaHTHIH-
HHMX HABO/1A /12 je BAaHOpaYHA MapTHEPKa YMPJIOT OCUT'ypaHuKa, Beh a priori
cvarpajyhu 1a BAHOpaYHU apTHeP He CNaJa y KATeropujy JIMLA KOje Mory
OCTBAPHUTH NPABO HA OPOIAMYHY IEH3Hjy U3a YMPJIOT OCUTYPAHHUKA - Tpe-
KpmnjiM 3adpany nuckpumuHanuje u3 yiana I1/4 Yerasa Bocne n Xepue-
ropuHe u wiana 14 Esporncke koHBeHIHje 32 3a1ITHTY JbYACKHX NPaBa U
OCHOBHHMX €J1000/1a y Be3U ca MpaBoOM Ha UMOBHMHY 13 4iaHa II/3.x) Yera-
Ba bocue u Xepueropune u wiana 1 [lporokosa 0poj y3 oBy KOHBEHIIH]Y.
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U3 obpaznoxema:

YcTaBHU Cy/l HAIIOMUEE 13 UCTO MIPABHO MUTAKE PACIIPaBIbao Y MpeaIMeTy 0poj
AI1-4077/16 (Buau, YcraBuu cya, Omiyka o T0MyCTUBOCTH U Meputymy 0poj All-
4077/16 ox 11. okrob6pa 2018. roguHe, JOCTYHA HA HHTEPHET CTPAHUITM YCTaB-
HOT cyna www.ustavnisud.ba). Hanme, y HaBeIeHOM IIpeAMETY CIIOPHO je Omto 1a
JM Ce anesNaHTUIM Kao BaHOPauHOM MapTHEpY YMPJIOT KOPUCHHUKA MEH3U]je MOXKe
NPU3HATH MTPAaBO HA MOPOAMYHY TICH3H]Y Y CKJIaay ca oApendaMa paHujer 3akoHa
0 TICH3HM]CKOM UM MHBAIHICKOM ocurypamy Peneparuje buX (“Ciyxbene HOBH-
He @eneparuje buX*, 6p. 13/18, 93/19, 94/20, 90/21 u 19/22). OcniopeHnm oity-
Kama y TOM IpeMeTy O0H]jEH je anelaHTHIIMH 3aXT]eB 3a MPU3HABamkE MpaBa Ha
MOPOAWYHY TIEH3H]y HakoH cMpTH M.®D. Ha OCHOBY HHXOBE BaHOpaYHE 3ajeHU-
1e, ¢ 00pa3nokemeM Jia je oapendaMa Taia Bakeher 3akoHa O TICH3MjCKOM U MH-
BAJIUJICKOM OCUTYpamy JaCHO MPOMUCAHO KO UMa MIPaBO Ha MOPOAUYHY MEH3H]Y, a
Jla TO TIPaBO HHJj€ TPONMCAHO Y KOPUCT BaHOpavHOT pyra. Y nutupanoj Omrym,
YcraBau cyp ce pedepupao Ha npakcy u3z Omryke 6poj AI1-4207/13 (Bumu, YcTas-
HY ¢y, Omtyka o 1omycTuBOCTH U Meputymy 0poj Al1-4207/13 ox 30. centembpa
2016. romuHe, TOCTYITHA HA MHTEPHET CTPAHUIM YCTABHOT CyJa Www.ustavnisud.
ba), a y x0joj je pacmpaBbao CIMYHO MPABHO MMUTAKHE.

JoBonehu y Be3y npakcy u3 HaBeaeHuX Omiryka YCTaBHOT cy/ia, ca OKOJI-
HOCTHMa KOHKPETHOT MpeAMeTa, YCTaBHHU CyJ 3amaxa Ja je mpakca u3 Oamyke
6poj AII-4077/16 npuMjemrBa y OKOJIHOCTHUMA KOHKPETHOT ciiydaja. Hanme,
YcTaBHHM Ccyll cMaTpa J1a J1a MpuMjeHa Tajaa Bakeher 3akoHa 0 EH3H]CKOM WH-
BaJIMJICKOM OCUTYpamy, Ha HAYMH KaKo Cy TO YpaJWJIu PEIOBHH CyJ U OpraHU
yIpaBe y OCIIOPEHUM OITyKaMa, He pa3MOTPHBILN OCHOBAHOCT areIaHTHIIMHUX
HaBoja Ja je BaHOpauyHa nmaptHepka ympior E.I1, Beh a priori cmatpajyhu na
BaHOpayHU MAapTHEP HE CIajia y KaTeropujy JHIla KOjeé MOTY OCTBApUTH MPABO
Ha MOPOJNYHY TIEH3H]Yy U3a YMPJIOT OCUTYpaHHKa (MaKO y Ty KaTeropHjy craja
OpayH¥ CynPYKHUK YMPJIOT OCUTYPaHHUKa) HUj€ UMajia pa3yMHO U 00j€KTHBHO
ompapname. 300T Tora je anelaHTHIla Ha TUCKPUMUHUPAjyhy HauYuH IuIeHa
MOTYNHOCTH CTHIIamka IIpaBa Ha TIOPOIUYHY TTCH3H]Y.

C o63upom na je (11. mapra 2022. ronune) y “Ciyx6enum HoBuHama Denepa-
mje buX®, 6poj 19/22 o6jaBibeH 3akoH 0 U3MjeHaMa M JIoMTyHaMa 3aKkoHa O TIeH-
3MJCKOM M MHBAJIUJICKOM OCUTYpamy, KOjH, j€ y3e0 y 003up BaHOpauHy 3ajeTHUILY
U PeryJmcao CTHIame paBa BaHOpauHUM NapTHEpUMa, YCTaBHH CyJ cMaTpa Jia je
JIOBOJHHO J1a TIpeaMeT Bpati KaHToHanHOM cyay Jia JoHece HOBY OJUTYKY, Y CKJla-
ny ¢ wianoM 14 EBporicke y Be3u ca nmpaBoM Ha IMOBHHY W3 wiaHa II/3k) Ycra-
Ba bocue u Xeprieropune u wiana 1 [Iporokona 6poj 1 y3 EBponicky KoHBEeHIIH]Y.

(Oonyra Yemasnoe cyoa boche u Xepyeeosune, opoj AI1-2891/20 00 6. anpuna
2022. 200une)
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ITPABO HA UMOBHUHY

HumraBoct yrosopa o0 10’KMBOTHOM HU3/IpKaBaiby

Mujemame y aneJJaHTHYMHO IPABO HA HMOBHHY, YYUHEHO OCIIOPEHUM
O/UTyKaMa pPeJOBHHUX CYI10Ba, He HCIYHaBa yCJIOBEe 3AaKOHUTOCTH jep ynu-
caHa 3a0u/bexx0a 3a0paHe aneJaHTHIH a4 Paclosiake MpeAMeTHHM He-
KPEeTHHHAMA, YC/be/l NOCTOjamkha NaAPHUYHOT MOCTYNKA ¢ IM/beM YTBphewa
HHUIITABOCTH MPEJIMETHOI YTOBOPa 0 J0KMBOTHOM H3[pP:KaBamby, He MOXKe
CIIPUjeYUTH YKILMAKOY aneJJAHTHYMHOT MPAaBa CBOjUHE HA NPeIMETHUM
HEKpPeTHHHAMA Ha TeMeJby TOT yropopa. Crora je 10110 10 noppese amne-
JIAHTHYHMHOT NpaBa Ha UMOBHHY U3 4iaHa II/3k) YcraBa bocne u Xepue-
ropuHe u wiaHa 1 IIporoxosa 6poj 1 y3 EBponicky KOHBeHIHjy 32 3alITH-
TY JbYACKHMX NIPaBa M OCHOBHMX €J1000/a.

N3 obpaznoxema:

N3 HaBegeHUX 3aKOHCKHX OJpeAOH Mpou3a3u Ja je IuJb 3a0uibexoe
(annotatio) mybnukoame (YMHEHE JaBHO JOCTYITHUM) Ofipel)eHnX mpaBHO pe-
JIEBAaHTHHUX YHHHCHUIIA KOje MOTY OMTH Ol yTHIIaja Ha CTBapHA IpaBa yIucaHa
y 3eMJBbHIIIHY KIbUTY Y OJJHOCY Ha KOHKPETHY HEKPETHHHY U J1a ce 3a0usbexoa,
u3Mel)y ocranor, MoJke cactojaru y 3a0paHu pacronarama onpel)eHoM uMoBH-
HOM (HEKPETHHHOM), IIITO j€ Y KOHKPETHOM ciiy4dajy u oapeheno pjememem On-
mTuHeKor cyna of 20. centemOpa 2018. rogune, Ha HauuH 11a je oapehena 3a-
ombesxOa criopa no Tyx6u C. M. u I I1I. npoTuB anenanTuiie paau yrephema
HUIITABOCTH MPEIMETHOT YTOBOPa O JI0)KUBOTHOM H3/pXKaBamy, KA0 IPABHO
pereBaHTHE YHIbEHHUIIEe. Y TakBOj cuTyauuju Tpehe ocobe cy obaBujemiTeHe
(cX0mHO Hauely JaBHOCTHU 36MJBHIIIHUX KIbUTa) O MOCTOjalby HABEACHOT CIopa,
a mpejjiarad ocurypama 3amruhex jep oryheme uinm onrepeheme, CynpoTHO
HAJIOTY cyzia o 3a0paHu pemMa mbeMy - HeMa IPaBHHU YUHHAK.

JloBonehu HaBe1eHO Y Be3y € OKOJIHOCTHMa KOHKPETHOT MpeMeTa, YCTaBHU
Cyll cMaTpa Ja, y3umajyhu y o03up oapeheHy Mjepy ocUrypama KojoM je arme-
JTAHTHIM 3a0pambeHo pacioarame MpeIMeTHIM HEeKpeTHUHAMa - YIIHCaHa 3a-
Oubex0a criopa He MOXKE CIIPHjEYUTH YKIbUKOY areTaHTHIUHOT [TPaBa CBOjUHE
Ha MpeIMETHUM HEKpEeTHHHaMa Ha TeMeJby yroBopa O JOKMBOTHOM H3/piKa-
Bamy o7 12. janyapa 2017. roqune. Ctora, YcTaBHU CyJ] cMarpa Npou3BOJbHUM
3aKJbyudaK PEOBHUX CYJ0Ba Ja y KOHKPETHOM CIIy4ajy MOCTOJU CMETHa Koja
crpjedaBa yKibUKOy, y cMUCTy ofpenode unana 43 cras 2 Tauka 4 3akoHa o 3e-
MJbUIIHUM Kiburama @enepanuje buX (,,Cnyx6ene HoBune @enepanuje buX*
op. 58/02, 19/03, 54/04, 32/19 u 94/20). Hanme, y KOHTEKCTY HaBEICHOT, ITpaBa
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NPOTHUBHUKA OCUTYpama (KOjU Cy MOKPEHYIN MAPHUYHHU [TOCTYNAK IPOTHUB are-
JIAHTUIIE pajid yTBphemha HUIITABOCTH MPEIMETHOT YTOBOPA O I0KMBOTHOM H3-
JpXKaBamy) 3alITHNEHA Cy YNHEHULIOM J1a EBEHTYaJHO PacIiojiarame npeIMeT-
HUM HEKpeTHMHaMa Ol CTpaHe aneslaHTHIIe TpeMa ’bUMa Hehe UMaTu paBHU
edexkar, Koja UNbEHHLIA je MyOInKoBaHa TpehuM 3aMHTEpEeCOBAaHUM ocobama,
a IITO je U IMJb [IpeMeTHE 3a0usbexoe.

(Oonyka Yemasnoe cyoa bocne u Xepyezosune, opoj AII-1783/20 00 12.
Janyapa 2022. cooune)

ITPABO HA CJIOBOAY KPETAIBA

Orpanuyeme Kperama U 0opaBka crpaHana y bocuu n XepueroBunu

IIpexpuieHo je npaBo anejiaHaTa Ha ¢J10001y KpeTama u3 wiana [1/3m)
YeraBa bocHe n Xepuerosuse u wiana 2 Ilporokosa 0poj 4 y3 EBponcky
KOHBEHIHjY 32 3alUTUTY JbYACKUX NPaBa U OCHOBHHUX cJ10001a Oynyhu xa
H3MjellTame afnejiaHaTa Kao TPa:KuTe ba a3uia y kami ,,Jluna* ox crpane
npunagHuka MUHHCTAPCTBA YHYTPAIILHUX MOCI0BA YHCKO-CAHCKOT KaH-
TOHA He MCIYH-aBa 3aXTjeB ,,3aKOHUTOCTU u3 yiana 2 [Iporokoaa opoj 4
y3 EBponicKy KOHBeHLH}Y jep Y KAHTOHAJIHUM H (peiepaTHUM NPONUCUMA Y
BpHjeMe U3MjellITamha afe1aHaTa v MOIHOLIeHhA ane/ialuje HUje MocTojao
NPaBHU OCHOB 32 TAKBO MOCTyName Y KOHKPeTHOM cJiy4ajy. Haume, u3 3a-
KOHCKHUX M NOA3aKOHCKHX o/ipenada Ha Koje ce mo3uBaJio Bujehe munu-
crapa buX, y Oniiyuu o orpanuyery KpeTamba CTPaHaLa Kao AP:KABHOM
NPOMNHUCY KOjH je Ba’KMO Yy TOM MePHOIy - HUje MPOoU3/1a31/ia 3aK0OHCKa MO-
ryhHocT 3a n3puuname Mjepa u3pevyeHnx TOM OIJIYKOM.

N3 obpaznoxema:

VYeraBuu cyn npumjehyje aa je y BpujeMe pesokalyje anejiaHara ¥ mojgHo-
mewa anenanuje Baxkuina Opiyka Bujeha munucrapa buX o orpannuemy kpe-
Tama 1 OopaBka cTpaHana y bocuu n XepueroBunu, koja je CTyNuiIa Ha CHa-
ry 16. anpuna 2020. rogune, kao ApxkaBHU nponuc. JloBonehu y Be3y oapenode
HaBeJIeHe OJUTyKe ca YMHIbEHUIIaMa KOHKPETHOT TpeIMeTa U3 KOJUX MpOou3ia3u
Jla Cy afejaHTy y BpUjeMe peJloKallije U MOAHOLICHa arnealuje OUau Tpaxu-
TeJbU A3MJIa Ca YPEIHO MPHjaBLEHOM aJpPecoM BaH MPHUXBATHOT IIEHTpa, Ha-
pounTo ofpendama wi. 3 u 7 Te oJUTyKe, YCTaBHHU CyJ 3amaka Jia ce MoCcTaBsba
nuTame Ja JIM je U 'y oapeadama Te ouTyKe MOCTOjalo OBJIAIITEHE 33 CIpO-
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Bohemwe amenanara y kKami ,,Jluna“ ox npunagauka MuHUCTapcTBa yHYTpa-
LIBUX MOCJIOBA YHCKO-CAHCKOT KAHTOHA U OIPaHUUYCHE HBUXOBOI KPeTama y
KOHKPETHOM cily4dajy. Melytum, YcTaBHU Cyll y KOHKPETHOM ciiy4ajy Hehe uc-
MMUTUBATH TTOCTOjak-€ TUX OBJAIITEHa C 003UPOM Ha TO J1a je J1a je y PeAMETY
6poj AIl-1689/20 (Buau Oanmyka YcTaBHOT Cy/ia O IOIMYCTUBOCTH U MEPUTYMY
6poj AIl-1689/20 on 9. dpebpyapa 2022. rogune, JOCTyNHA HA HHTEPHETCKO)
CTpPaHHIM YCTaBHOT cyla www.ustavnisud.ba) pa3marpao amnenamnujy Kojy cy
areJaHTy y TOM IpPeAMETY — CTPaHIM KOjU MOoCjenyjy UASHTH(PHUKALNOHE J10-
KyMEHTE — KapTOHE TpakuTeJba a3uiia, CMjeIlITeH! Y IPUBPEMEHH NPUXBATHU
KaMI ,, YIIUBaK* MOAHM]EIM MPOTUB HaBeseHe OUTyKe 0 OrpaHHueHY KpeTamba
CTpaHala, yka3yjyhu Ha moBpeay UCTHX IpaBa u ciobona u3 Ycrasa bocue u
XepueroBuHe 1 EBporicke KOHBEHIIM]€ Ka0 U alleIaHTH y KOHKPETHOM CITy4ajy
(mpaBa Ha c00OY ¥ CUTYPHOCT JIMYHOCTHU M CJI000/1€ KPEeTama).

VYeraBHH cy/ je HaBeJeHOM OJUTYKOM JjeTMMUYHO YCBOJHO alleNalujy arnesna-
HaTa y TOM NpeIMeTy, YTBPAHO KpIIewme paBa Ha 10001y KpeTama U3 ujlaHa
[1I/3m) YeraBa bocue u Xeprerosune u unana 2 [Iporokona 6poj 4 y3 EBporicky
u Hanoxuo Bujehy munucrapa boche n Xeprieropuse na ogMax, a HajKacHUje y
poky ox 30 nana ox gaHa npujema Te ojutyke, yckiaan OuIyKy o orpaHudeny
KpeTama cTpaHala ca ctanaapauma us uiana I[1/3m) Yerasa boche n Xepuero-
BuHe 1 wiana 2 [Ipotokona 6poj 4 y3 EBporncky konBeHuujy. [Ipenmernom of-
JyKOoM YCTaBHOT cyjia o/i0ujeHe Cy aresalyje THX anejaHara y Idjelny 3aXTjeBa
na ce ykune OJuTyka 0 orpaHUuehy KpeTama CTpaHala.

C 063upom Ha TO Ja je yTBPAHO MOBPEy ci000/e KpeTama aneinaHara y
KOHTEKCTY ,,3aKOHUTOCTH MHUjelIama‘“‘, YCTaBHU Cy/l YKa3yje Ja H1je HoTpeOHO
Jla UCIIMTY]j€ OCTaJle KpUTEepHje U3 TeCTa ONPaBIaHOCTU MU]jEIIakha Y TO MPaBo
u3 winaHa 2 [Iporokona Opoj 4 y3 EBporicky KOHBEHLIU]Y (OAHOCHO Jia JIH j€ TO
MHUjEIIABE CITYKUIIO JETUTUMHOM IIMJbY Y JABHOM MHTEPECY U OZIp’KaBao pas-
YMaH OZIHOC POTOPLUOHAIHOCTH U3Mel)y ynoTpHjeOs/beHUX CpecTaBa U ujba
KOJU C€ JKeJIU OCTBAPUTH).

(Oonyka Yemasnoe cyoa bocne u Xepyezosune, opoj AI1-2125/20 00 23.
¢ebpyapa 2022. 200une)
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[1031B AYTOPUMA

O6agjemraBamo Bac na cy y Toky npunpeme HoBor O6poja yacomuca ,,CP-
[ICKA TTPABHA MUCAQ®, unju cy can3naBauu [IpaBau dakynrer YHuBep-
surera y bawoj Jlyuu u [lpaBuu ¢akynrer YauBepsurera y [lpumrunu, ca
npuBpeMeHuM cjeauiuteM y Kocosckoj Mutposunu. Yaconuc he ce mramna-
TH Kpajem rogune. 30or Tora Bac mo3uBamo Ha capajmy.

YKonuKo xenuTe na Bamr HaydHU WM CTpYYHH paji, KOMEHTap, MPUKa3 HeKe
Hay4He MyOJuKaInje Wik HEeKH HHTEPECAHTHHU MPUM]ep U3 CYJCKE Mpakce Oy/e
00jaBJbeH y HapeTHOM OpOjy OBOT Yacomuca, mMoTpeoHo je:

Ma, najkacHuje 10 31. aBrycra oBe roiuHe, IOCTaBUTE CBOj€ paJoBe MyTeM
€JIEKTPOHCKe TomiTe: spmisao@pf.unibl.org.

V3 10 noTpeOHO je Aa UCTUM MyTeM MOIYHUTE JTMYHE [TOJaTKe ayTopa U Jare
W3jaBy Ja paJl HUje MPETXOIHO HUTje 00jaB/bUBaH.

Ja Ou pamoBu Ounu 00jaBJbeHU MOpPaAjy Ja 100M]y JBH]€ MO3UTUBHE aHO-
HUMHE PEIICH3H]€ U J1a NCTTYHhaBajy CBE 3a/1aTe cTanaapae (Y HaCTaBKY TEKCTa).
PanoBu xoju He Oymy HamMcaHW y CKJIaay ca TUM cTaHaapauma nehe Hu nhu
Ha pereH3ujy u Hehe Outu o0jaBswenu. [Ipucturmm pagosu ce He Bpahajy u 3a
BUX ce He Tuiaha XxoHopap.

YIOYTCTBO

- PagoBu Mopajy OuTH AOCTaBJLEHH Ha CPIICKOM M €HIJIECKOM je3UKY, ()OH-
toM Times New Roman, Benuunne 12, a ¢pycHOTe, Ka0 1 O3HAKE 32 UCTE KOj€ CE
HaJsiase y Tekcty, BenmuuHe 10. JemHa ¢pycHOTa He cMuje OUTH JTyKa Off TP pefa.

- Pykomnucu unanaka He MOTY OMTH JIy’KH OJ1 jeAHOT Tabaka. Jeqan Tabak u3-
HOcH 16 cTpana o 28 pefosa ca 66 CIIOBHUX 3HAKOBA Y JETHOM Pey, OTHOCHO
28.800 3HaKOBa Y IIH]jETIOM pay.

Hay4unu 1 cTpy4Hu paioBu MOpPajy J1a casipike:

- HacnoB 4jaHKa KOju c€ MCHKCYje BEJIMKUM CIOBHMA HA CPEIUHH IPBE
crpane, (pout 14). Hacnos Tpeda na Oyne mro kpahu u 1a mro jacHuje odjac-
HU CYIITHHY CaJipKaja TOT YJIaHKa.

- Vlme u mpe3nMe ayTopa U IeroBa Hay4yHa aduinjanyja (Ha3uB yCTaHOBE
y K0jOj je 3aIllOCJIeH) UCIIUCY]Yy C€ 0JJMaX WCIIOJ HACIOBAa HA CPEIMHU IMarupa
(pont 12). Y npBoj dpycHOTH HABOAM CE ayTOPOBO 3BAKE M HA3UB HHCTUTYLIU]E
y KO0jOj j€ 3arocieH, BheroBY MMOIaIH 3a KOHTAKT, TeJIe(oH, MejiI aapeca).
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- ATICTpaKT ca KpaTKuM OKBUPHHMM MPErIesioM o caapxajy paga (1o 20 pe-
noBa) ucnucyje ce umanukom (GoHT 12) omMax MCHoOA UMEHa U Hay4dHe adu-
nujanyje ayropa. Cnujene kipyune pujeun (1o 10 pujeun).

- MelyHnacnoBu y TeKCTy He cMUjy OUTH JyXH oA jenHor pena. [lumy ce
Ha CPEAMHU pela BEJIMKUM CJIOBHUMA BEJIMYMHE 12 M HyMEpHIy ce aparncKuM
OpojeBuMa. AKO y OKBHPY jelHOT Mel)yHaciioBa UMa BUILE I[jeJTUHA, T€ 11jeTH-
HE MOpajy UMaTu KpaTKe HacJIOBE KOJU C€ UCIHCY]Y Ha CPEIUHU peia MaIuM
CJIOBMMA M O3HauaBajy OpojeM MeljyHacioBa u 03HaKoM Te IjenuHe. Ha mpu-
Mmjep: 1.1 unm 1.a, uth.

- 3aKkJby4aK je Ha Kpajy pajaa u He cMHje outu ayxu ox 20 penosa.

- [Tocnuje 3axsbyuka ce HaBoM cniucak kopuuthene nureparype. LiuTupana
JuTeparypa Tpeda ia, udmel)y ocrasior, Oyae 3 BpXyHCKHX Mel)yHapoaHuX
U oMahux HAyYHHMX YacONMUCca, HAJHOBUjUX TOAUIITA, U 1a Y Paay NpeoB-
Jalyje yaconucHa auTeparypa. YIuo 4acOnMCHUX pedepeHIit, y CMUCITY OJ-
Hoca Opoja 6ubnuorpadcKux jeMHUIA U3 HAyYHUX YacomKca U yKyIHor 6poja
kopuirheHux u3Bopa, Tpeda na 6yne HajMame 60%, a ToXkeIBHO je J1a Oyze npe-
ko 80%. PedepeHniie ce He peBo/ie Ha je3UK KOJUM je WIaHaK HallMCaH.

Ha kpajy unanka Ha €HIJIECKOM j€3UKYy MCITUCYje CE€ HACJIOB WIAHKA, UME U
npe3nMe ayTopa U HeroBa HayyHa aduiivjayja, pe3uMe 1 KJbydyHe pujedu. Y3
uMe ayTopa ujae QpycHoTa ca BeroBUM IoJallMa Ha EHIJIECKOM , Kao Ha Io-
YeTKy paja.

- CBe cTpaHuIle y LIMjeIoM pasy Mopajy Ja Oyay HyMepucaHe.

Penaxinuja 3a1psxaBa mpaBo Ja npusiarohasa paj ONIITHM MpaBUiInMa ypehu-
Barba yacomuca, rpaduukuM CTaHIapAMa U CTaHAApLy CPIICKOT je3uKa.

ITPABUJIA HUTUPAIBA

1. Kaga ce nutupa TeKCT U3 KEBHUTe jeTHOT ayTopa, MOTPeOHO je mpuapKa-
BaTH ce cibelehux mpaBuia: HMe M Mpe3uMe ayTopa (3ape3) HAcJI0B
KIbUT'e HAIMCAH Y UTAJINKY, Y MaJI0j 3arpajii HABOM Ce MjecTo U3-
Aama (IBOTAYKA) U31aBaya M TOAMHY U31aka, U HA Kpajy Opoj cTpa-
He Ca KOje ce IIUTHPA TEKCT.

[Tpumjep:

Jby6omup Taguh,@urosoguja y ceom epemeny (beorpan: ®wnmun Bummuh,
1998), 35.
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Kana ce mpBu myT nutHpa TEKCT jeIHOT ayTopa MHUIIE ce MyHH OOIUK, a y
CBaKoM cibeficheM cirydajy HaBolema TOT UCTOT ayTopa MuIlie ce ckpahe-
HU OOJIHK:

Tanuh, @unoszogpuja y ceom epemeny, 335.

[Ipumjep y HaBohewy nuTeparype:
Tamuh, Jbybomup. Qunozoguja y ceéom epemeny. beorpan: Ounun Bunimsuh,
1998.

VYKOJIMKO ce IUTUPA MOAATaK C UCTE CTPAaHE U3 UCTOT Jjesia Kao y MpeTXo/-
HOJ (P)yCHOTH, KOPHCTH c€ JIAaTHHWYHA cKpaheHula 3a ibidem y Kyp3HBY,
C TauKOM Ha Kpajy (6e3 HaBolewma mpe3ruMeHa 1 UMEeHa ayTopa).

[pumjep: Ibid.

VYKOJIMKO ce LUTHUpa MoJaTaK U3 MCTOT Jjela Kao y MPeTX01HO0] (QyCHOTH,
aJly ¢ pa3IMuuTe CTpaHe, KOPUCTH ce JaTHHUYHA ckpahenuna ibid, Ha-
BOJIM c€ oAroBapajyha cTpaHa M CTaBJba Tauka Ha Kpajy.

[Tpumjep: 1bid, 69.

2. Texct ABa WM TPHU ayTOpa jelHE KEHHUIe ce UTHUpa Ha HAYMH Ja y ce
(GycHOTH HaBOZIe MMEHA U ITPEe3UMEHa ayTopa, pa3/iBajajyhu ux 3amnerom
1 BE3HUKOM ,,i* KOJI HaBOl)era MOCIbEIHEr ayTopa.

Ipumjep:

Hparan Jlakuhesuh, boxo Ctojanosuh u Mnuja Byjauuh, Teopetnuapu nu-
6epanusma (beorpan: Cnyx6enu rmacuuk, 2007), 35.

Yy CKpaheHOM O6J'II/IKy CC HaBOJC CaMO IIPC3UMCHA ayTopa.

Ckpahenn 00amk:
Jlakuhesuh, CtojanoBuh u Byjaunh, Teopernuapu nubepanusma, 35.

Koz HaBohemwa nurepatype camo Ko MPBOT ayTopa ce HaBOH MPBO MPE3UMe
a UM€e OJIBOjE€HO 3aIeTOM, a OHJIa OCTAIU ayTOPH KaKO je 00jallbeHo.
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IIpumjep:
JlakuheBuh, Jparan, boxo Crojanosuh u Mnuja Byjaunh. Teopernuapu
nubepanusma. beorpan: Cnyx6enu racuuk, 2007.

3. TexcT ca 4eTUpW WM BUIIE ayTOpa C€ LUTHPA HA HAUYWH J]a C€ HABOIH
MMe U TIpe3rMe MpBoT ayTopa kopuctehu ckpahenuily Ha kpajy ,,u 1p.*
(,,et al.“ Ha eHrIEeCcKOM je3uKy) y3 Beh HammcaHo paBHIIO.

IIpumjep:
Bnanumup Bonunenuh u np., [lpaBo Menuja ¢ Moeiom 3akoHa O jaBHOM HH-
dopmucamy (beorpan: beorpancku nenTap 3a jpyncka mpasa, 1998), 35.

VY ckpaheHnoM 00JHKY ce HABOAM caMo Mpe3uMe IPBOT ayTopa U ckpaheHu-
na ,,u ap.“ (et al.).

Ckpahenn 00/1mK:
Bonunenuh u ap., [IpaBo meauja ¢ moaenom 3akoHa O jaBHOM HH(POPMU-
camy, 35.

3. Kon HaBohema nurepaType HaBOJEC ce MMEHA CBHX ayTopa, a cCaMo KOJ
IPBOT ayTopa C€ HABOJAHM IPBO MPE3UME Ma UME OJBOjEHO 3aIeToM, a
OHJIa OCTAJI ayTOPH KAKO j& 00jallbeHo.

IIpumjep:

Bonunenuh, Bnagumup, Bnagumup bepuh, Cama ['ajun, Jyman Crojko-
Buh u Mwomr JKuskoBuh. [IpaBo Menuja ¢ MozmenoM 3akoHa O jaBHOM
uHpopmucamy. beorpan: beorpaacku nenrap 3a Jpyacka mpasa, 1998.

4. AKko ce muTHpa TEKCT KIbHTe KOja nMa BUIIIE U3/amka, y3 Beh o0jammena
IpaBUjIa U IpUMjepe, MOCIKje HacIoBa ce MUIlle Opoj U3aama.

[Tpumjep:
Jacmunka XacanoOerosuh, [lepermanosa npasHa 1o2uxa Kao HO8a pemopu-
Ka, opyeo uzoare (beorpan: Jocwuje, 2006), 35

Ckpahenn 00mHK:

Xacanberosuh, [lepeimanosa npasna 102uka Kao HO8A pemopuxa,opy2o
uzoame, 35
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[Ipumjep y HaBohemwy nurepatype.
XacanOerosuh,Jacmunka. [IepenmanoBa rpaBHa JIOTMKa Ka0 HOBA PETOPHU-
Ka, ipyro nzname. beorpan: locuje, 2006

5. Axo je kmura 300pHHUK paJioBa, Kao ayTop ce HaBoau mpupehusad Tor
Jjenia v y3 BEeroBo UMe | Mpe3uMe J0/1aje ce prjed ypel. HiId mpup.

[Tpumjep:
Cgerucnas Tabopourw, npup. Pazeoj npasroe cucmema Cpouje u xapmonusa-
yuja ca npasom EY, npunosu npojexmy 2007 (beorpan: Jocuje, 2007), 35

Ckpahenn 06mHK:
Taboporm, npup. Pazsoj npasnoe cucmema Cpbduje u xapmonuzayuja ca
npasom EY, npunozu npojexmy, 35

[Tpumjep y HaBohewy nuTeparype:
Tabopomu, CBetucnas, npup. Pazsoj npasnoz cucmema Cpouje u xapmoru-
sayuja ca npasom EY, npunosu npojexmy 2007. beorpan: Jocuje, 2007

6. Axo je Kbura 1rmpeBo/, nmoaarak o mnpeBoanuony niac HOCJII/Ije HacJIoBa.

[Tpumjep:
Llon Ponc, Ionumuuku nubepanuzam, npeson Jbubana Hukonuh (beorpan:
Ounun Bummwuh, 1998), 35

Ckpahenu o6mMK:
Ponc, IHonumuuku mubepanuzam, 35

[Tpumjep y HaBohewy nuTeparype:
Poic, Llon. Ilonumuuxu rubepanuzam, npeson Jbusbana Hukonuh. beorpan:
®unun Bummsuh, 1998

7. 3a enekTpoHCKe Kmbure, HaBoau ce Y PJI nnu nume 6ase y k0joj ce Kibu-
ra Hajasu. 3a ocraje BpCTe e-KmbHra, HaBoau ce Gopmart (HIp. e-pub,
mobi, azw). AKO y KibH3M HUCY O3HaYeHU OpOjeBU CTpaHMLA, HABOAU
Ce HAaCJIOB OJfjeJbKa WJIM TIOIVIaBJba (MU C€ IPOCTO U30CTABN).
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[Tpumjep:

1. Jurgen Basedow, Toshiyuki Kono, Axel Metzger, Intellectual Property
in the Global Arena — Jurisdiction, Applicable Law, and the Recognition
of Judgments in Europe, Japan and the US (Tiibingen: Mohr Siebeck ,
2010), 223.

http://www2.ciando.com/ebook/bid-2169591-intellectual-property-in-
the-global-arena-jurisdiction-applicable-law-and-the-recognition-of-
judgments-in-europe-japan-and-the-us.html

2. Philip B. Kurland and Ralph Lerner, ed., The Founders’ Constitution
(Chicago: University of Chicago Press, 1987), normassse 10, http.//press-
pubs.uchicago.edu/founders/.

3. Brooke Borel, The Chicago Guide to Fact-Checking (Chicago: University
of Chicago Press, 2016), 92, ProQuest Ebrary.

Jules Stuyck, Commercial and Economic Law in the European
Union: 2™ Edition (4lphen aan den Rijn: Walters Kluwer, 2019), mo-
rnaBibe 4, Kindle

Ckpahenu 06Uk

1. Basedow, Kono, Metzger, Intellectual Property in the Global Arena,225-7.

2. Kurland and Lerner, Founders’ Constitution, nornasibe 4.

3. Borel, Fact-Checking, 104-5.

4. Stuyck, Commercial and Economic Law in the EU, nmornasbe 5.

8. Unaniu 00jaB/beHH y HAyYHUM YacONMUCUMa LUTUPAjy ce HaBojehu:
HMe M Mpe3uMe ayTopa (3ape3) noJ HABOJAHUIIMMA HACJIOB YJIAHKA
(3ape3) Hacn06 yaconuca (umanuk), rOAUHA U3J1aKewHa, 0Poj, CBeCKa
(rommHa): cTpaHa.

[Tpumjep:
bpanka babosuh, ,,IIpaBo Ha cyheme y pa3syMHOM pOKY M MapHUYHU I10-

crynak", [lpaso u npuepeoa, uaconuc 3a npasHonpuspeoHy meopujy u
npaxcy, XLX,7-9 (2013): 35

Ckpahenn 00mHK:
baboguh, ,,IIpaBo Ha cyheme y pa3yMHOM POKY U MAPHUYHU MOCTYyMaK", 35

[Tpumjep y HaBohewy uTeparype:

ba6osuh, bpanka. ,,IIpaBo Ha cyheme y pa3yMHOM pOKY U MapHUYHM T1O-
crynak*, IIpaso u npuspeoa, yaconuc 3a npasHonpuspeoHy meopujy u
npaxcy, XLX,7-9 (2013): ctpane.
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9. AKko ce paau 0 HUTHpamy TeKCTa HAy4YHOT YIaHKa U3 300pHHKa paJoBa,
nuie ce cjbesiehe: HMe U Mpe3uMe ayTopa (3ape3) Mo HABOAHULUMA
HACJIOB YJIAHKA (3ape3) Be3HUK y HA3UB 300PHMKA Y UTAJTHKY (3a-
pe3) no MmoryhHoCTH HaBeCTH M MMe U NIpe3uMe YPeIHHUKA U IHCATH
ckpaheHo ypea. y Mas10j 3arpaam MjecTo u31ama, H31aBaq U roAHHA.

[Tpumjep:

Oura JoBuh, ,,bpaunu yroBop versus 3aKOHCKOI' HIMOBHUHCKOT peXHUMa™, y
Axmyannocmu epahanckoe u mp2o6aukoz 3aKOH00A6CMEA U NpasHe npa-
kce, ypen. Becna Kazazuh (Heym: IIpaBuu ¢akynrer Ceyunnumra y
Mocrapy, 2011), 35

Ckpahenn o6muK:
JoBuh, ,,bpaunu yroBop versus 3aKOHCKOT IMOBHUHCKOT pexuma‘, 35

[Tpumjep y HaBohewy nuTeparype:

JoBuh, Omra. ,,bpaunu yroBop versus 3aKOHCKOT' HMOBHHCKOT' peKHUMa‘,
y Axmyannocmu epahanckoz u mp2o8aukoz 3aKOHO0A6CMEA U NPAGHE
npaxce, ypen. Becna Kazazuh, 25-46. Heym: IlpaBuu ¢dakynrer Caey-
ywimra y Mocrapy, 2011.

10. Kaga ce muTtHpa TeKCT Mpey3eT U3 TOKTOpCKe JucepTanuje Uil Maru-
CTapCKOT pajia, MUIIE Ce: UMe U MPE3UMeE ayTopa, HACJIOB 110]1 HABOTHH-
UMa, Yy MaJjloj 3arpagy 0OKmopcka oucepmayuja, iMe yHUBEp3UTeTa,
ronuHa. Ckpahenu 0611k 1 HaBohewe y JInTepaTypu MHUIIe e Kao IITO
je Beh HaBeeHO.

[Tpumjep:

Harama Mpguh, ,,HakHana mrere npuunmeHe KpUBUYHAM Ajeiom™, (do-
kmopcka oucepmayuja, llpaBau dakynrer YHuBepsutera y beorpany,
1991), 35

Ckpahenn o6mHK:
Mpguh, ,,HakHana mrere npuunmeHe KpUBUYHUM Jjerom*, 35

[Ipumjep y HaBohewy nuTeparype:

Mpsuh, Harama. ,,HakHana mrere npudrmbeHe KpUBUYHUM JjesIoM™, 00-
kmopcka oucepmayuja, llpaBuu ¢akynarer YHuBepsureta y beorpany,
1991.
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11. Ilutupanu TeKCT npey3eT Ha KoH(pEepeHIjaMa, KOHIPecy WK HayYHOM
CKyIly HaBOJAM ce MUIIyhu uMe U Mpe3uMe ayTopa h3jaramba, HacloB
paza rnoj HaBOAHULIUMA Y MaJIO] 3arpajiu Mamepujai npey3em Ha Ha3uB
CKYIIa M JaTyM OJpXKaBamba.

12. llutupame HaydHUX MOHOTpadHja Koje Cy NOCTYIHE Y eeKTPOHCKOM
dbopmary u unaHaka u3 online ycomuca je UCTO Kao U KOJ IITaMITaHUX
u3ama, caMo IITOo ce Aojaje Jokanujcku nmonatak y Bunxy URL aapece
WM Ha3WBa 0ase mojaraka y3 AaTyM MpHUCTyma Toj Oa3m.

[Tuiie ce uMe u npe3umMe ayTopa, npupehuBava niu ypeaHuka, HacJI0B
MOHoOrpaguje, IucepTaluje MU NOIIaB/ba Y CBPXY LITO JETaJbHU)ET JIOIH-
pama HUTHPAHOT TEKCTa (HeKaa HUCY BUIJBUBH OpOjeBH CTpaHa Yy €JIeKTPOH-
ckuM m3namuma), URL agpeca uinm Ha3uB 0ase mojaraka v AaTyM MPUCTYIIA
TOM €JIEKTPOHCKOM U3BOpY. AKo uiaHak uMa cBojy JJOU o3naky (Digital Object
Identifier), Tpe6a je Harnucaru ymjecto Y PJI-a. Hakon YPJI-a unu JIOU o3nake
Tpeba HamMcaTu U AaTyM MPUCTYTA WIAHKY.

[Tpumjep:

Annpeja Karanuesuh, ,,Bona fides kao ycnoB y3ykanuje y Kiacuu-
HOM PUMCKOM IpaBy‘* (dokmopcka oucepmayuja, IlpaBau daxynrer
Yuusep3utera y beorpany, 2012), http://doiserbia.nb.rs/phd/fulltext/
BG20130618KATANCEVIC.pdf,

npuctymseHo 18.10.2017., 35

Ckpahenn 00mHK:
Amnppeja Karanuesuh, ,,Bona fides xao ycioB y3ykamnuje y KJIaCHUHOM PUM-
CKOM TpaBy“, 35

[Tpumjep y HaBohewy uTeparype:

KaranueBuh, Anapeja, ,,Bona fides xao ycioB y3ykanuje y Kiacud-
HOM PUMCKOM TpaBy‘* (dokmopcka oucepmayuja, IlpaBau daxynrer
Yuusep3utera y beorpany, 2012), http://doiserbia.nb.rs/phd/fulltext/
BG20130618KATANCEVIC.pdf,

npuctymseHo 18.10.2017., 35

AKo je y nuTamy NepuouKa, MUIIe ce MMe U Mpe3uMe ayTopa, HACJI0B

YIAHKA oA HABOJHMIMMA, HA3WB 4YacCoIluca, URL aZipeca UJinu HA3UB 0aze
nogaraka U JaTyM MpUCTYyIla TOM CIICKTPOHCKOM HU3BOPY.
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[Tpumjep:

Murnena Ilonojai, ,,PuMcku societas y HajHOBH]jO] IUTEepaTypu’‘, AHaiu
IIpasnoz paxynmema y Beoepaoy, LIV, 6p. 2 (2006)

http://scindeks.ceon.rs/article.aspx?query=ISSID%26and%265012&page=
8&sort=8&stype=0&backurl=%2Fissue.aspx%3Fissue%3D5012, mpu-
ctympHO 18.10.2017., 35

Ckpahenn o6muK:
Munena [lonojar, ,,Pumcku societas y HajHOBH]0] TuTepatypu‘, 35

[Tpumjep y HaBohewy nuTeparype:

[Tonojan, Muiena, ,,Pumcku societas y HajHOBH]jO] IUTEeparypu’, Anaiu
IIpasnoz paxynmema y Beoepaoy, LIV, 6p. 2 (2006)

http://scindeks.ceon.rs/article.aspx?query=ISSID%26and%265012&page=
8&sort=8&stype=0&backurl=%2Fissue.aspx%3Fissue%3D5012 , mpu-
ctymbHO 18.10.2017.

13. Canprkaj MHTEpPHET CTPaHULIA MOXKE C€ LIUTHPATU Y TEKCTY:

Ha npumjep: (,,1. maja 2017. ronqune Ha ctpanuiy [lpaBHor ¢dakynrera je
HaBeACHO... )

Canpxxaj UHTEPHET CTpaHMLIA MOXKE c€ HUTHpaTh y GycHOTH Ha cibeaehu
Ha4YHH:

A) YKOIMKO HHTEPHET CTpaHHIIAa HYAU [TOJATKE O 1aTyMy 00jaBJbHBamba WIN
M3MjeHaMa, HaBOJM C€ Taj JaTyM.

Ha npumjep: ,,Privacy Policy,” Privacy & Terms, Google, nociensme usmje-
Ha 17. anpun 2017, https://www.google.com/policies/privacy/.

Ckpaheno HaBohemwe: Google, ,,Privacy Policy.”

b) Vkonuko HHTEpHET cTpaHUIa HE HYAM MOJaTKe U3 Tauke A), HABOAU ce
JIaTyM IPUCTyIa UHTEPHET CTPAHUIIH.

Ha npumjep: ,,O ®@akynretry: Hama ucropuja, IlpaBuu akynarer Yausep-
sutera y bawoj Jlynu, npucrynsseno 4. centem6pa 2019, https://pf.unibl.
org/nasa-istorija/.

Ckpaheno nHaBoheme: ,,Hama ncropuja.*

14. [Iponucu ce HaBOzE MyHUM HA3MBOM Y UTAJUKY, 3aTUM C€ HABOJIH TJIa-
CHJIO y KOjeM je mpomnuc 00jaBibeH, Opoj U rofrHa o0jaBibuBama. YnaH,
CTaB M TauKa IpoIrca 03HayaBa ce ckpaheHuama 4., CT., ¥ Tad., a u3a
nocJbemher Opoja ce He CTaBJba TavyKa.
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Hagpoheme cyackux omnyka Tpeda a caap Ky IITO MOTIyHH]je ToaaTKe (Bp-
cTa 1 Opoj oUTyKe, JaTyM KaJl je IOHeCeHa MyOIuKalmja y Kojoj je eBeHTyal-
HO 00jaBJbeHA).

['maBHU U OZITOBOPHU YPETHUK
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